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Gentlemen of the American Bar Association: 


Another year is added to the record of the life of our As- 
sociation, and we are gathered once more in our harvest home 
to recount the struggles of the past year, to tell the stories 
of many hard-fought battles mingled with the joys of victory 
or the pangs of defeat. 

Two years ago we met beneath the shadow of the blue 
mountains of the Old Dominion, where you left a lasting 
impression for good and where you are to-day freshly remem- 
bered by the Virginia Bar, who await your coming again 
with eager expectancy and confident hope. Last year, aban- 
doning the contracted domain of the East, we crossed the 
Father of Waters and pitched our tent amid the glories of the 
World’s Exposition, where we drank deep from the sources 
of knowledge that science, art, philosophy and ample means 
had provided for the instruction of the world. The hospi- 
tality of the Bar and of the people of the great city in which 
we were located during our stay in that center of Western 
energy, I feel justified in saying, will always be remembered 
by us as among the most pleasing memories of our lives. 


1 Address.of the President of the ginia, at its twenty-eighth annual 
American Bar Association, Henry St. meeting at Narragansett Pier, Rhode 
Georcr Tucker, of Lexington, Vir- Island, August 23, 1905. 
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To-day I count it fortunate that the authorities of the As- 
sociation have deemed it proper, after our visits to the 
Virginia mountains and the broad prairies of the West, to 
recall our wandering steps and bring us back to one of the 
earliest nurseries of civilization on the continent, to the rock- 
bound coast of New England, “by the deep sea and music in 
its roar.” Not only may we here breathe in the life-giving . 
atmosphere of this section, but we cannot fail to draw in- 
spiration from the history of a people who have done 80 
much in the past to encourage and strengthen the power of 
law and scatter the seeds of American civilization through- 
out the length and breadth of our land. The history of the 
American Bar would indeed be an imperfect one which failed 
to incorporate within its pages the story of New England 
jurists; and while in these states of New England there 
may be names which tower like mountain peaks above all 
_ others, the gallant little state within whose borders we are 
assembled this day, and whose hospitality we enjoy, bears 
a proud record in the bibliography of American jurists. 

With all the joys of hope and anticipation that our annual 
meetings bring we cannot escape a feeling of depression at 
the beginning of each meeting as we note the vacant chairs 
and recall the faces of those we ne’er shall look upon again. 
The past year has been no exception in the attacks upon our 
ranks. The committee, whose duty it is to embalm the names 
of our deceased members in the sentiments of our affection, 
will doubtless discharge that duty in a way appropriate to 
the character of those who have departed this life during 
the past year. I trust it may not be considered invidious in 
me, in response to the promptings of my heart, to pause for 
a moment to say a word of one to whom I was personally 
warmly attached and one whom the members of the Bar of 
my own state at all times delighted to honor. I refer to the 
late James C. Carter of New York. 

In the death of James C. Carter this Association has lost 
one of its most distinguished members and greatest lawyers. 
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With an extended acquaintance with the lawyers of Amer- 
ica, I dare venture to assert in this presence that our profes- 
sion, in the time during which he lived, has produced no 
man who has excelled him in the qualities which go to make 
the well-rounded, symmetrical, great lawyer. 

He entered the profession as a graduate of the Harvard 
Law School, and on this foundation he builded the magni- 
ficent superstructure of his professional fame; with his mind 
enriched by classical as well as modern literature, with the 
clearness of statement of John G. Carlisle and the ornate- 
ness of Choate, he presented the rarest combination I have 
ever heard before the Supreme Court of the United States. 
To his great powers of intellect were added a nobility of 


character that was far above the clouds in public virtue and 


in private thinking. His sympathies were as wide as the con- 
tinent, his patriotism broad and charitable; as a citizen he 
was first in the great metropolis which his life honored. San- 
guine, buoyant and brave, he was yet tender, sympathetic 
and affectionate. His strength commanded admiration, 
while his heart compelled affection. He was frank in criti- 
cism, just and discerning in judgment, modest without hu- 
nility, gentle without meekness, forceful without aggressive 
ness, and always happy in doing good. Past the allotted time 
of man to live, he was gathered like a ripe sheaf into the gar- 
ner of the Master e’en then far too soon for those who were 
dependent upon his strength of character and his inspiring 
example. His life will ever teach us the beauty of character, 
the leadership of virtue, the dignity of labor and the wisdom 
of devotion. 


 Respicere exemplar vitae morumque jubebo.”” 


A few comments seem pertinent upon this imperfect re- 
view of the legislation of our country.1. What impresses one 


1 The legislation of the several Crime and Punishments, Drainage, 
States is considered under the follow- Education, Elections and the Elective 
ing general divisions: Aliens, Auto- Franchise, Intoxicating Liquors, La- 
mobiles, Constitutional Amendments, bor, Marriage and Divorce, Minors, 
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most deeply in an examination of the legislation of the 
states is the number and variety of subjects of legislation 
and the assumption (I will not say always improperly) by 
the state of functions which in our earlier history were 
unclaimed by it. We are a much-governed people, and there 
is nothing which affects the American citizen, from infancy 
to the grave, awake or asleep, in motion or at rest, at home 
or abroad, in his personal, social, political or property rights 
which is not the subject of regulation by the state. Fish 
and game wardens regulate where, when and the amount 
of fish or game that may be taken, and that, too, though they 
may be taken from one’s own streams or forests. The com- 
missioners of forestry prevent the devastation of timber, 
and in the public interest limit the amount of timber taken 
from the land, require the planting of trees in certain places 
and by inducement or bounty secure the planting of trees in 
other places. Railroad and warehouse commissioners, under 
the power of the state, acquire control of railroads and 
warehouses by prescribing rate regulations and prohibiting 
the doing of many things deemed unwise by the commission- 
ers. In some states we have internal improvement commis- 
sioners, with large powers over the property of the citizen; 
mine inspectors, with power to make regulations for the 
owner of the mine, and under which alone can he operate his 
own property; highway commissioners to lay out and beau- 
tify and preserve the roads of the state; probation officers to 
follow the convict or delinquent with a sleepless eye, even 


Militia, Miscellaneous, Municipal Cor- 
porations, Prisons and Convicts, Pub- 
lic Health and Safety, Private Corpo- 
rations, Railroads, Taxation, Trade 
and Commerce, War Remedies, Legis- 
lation of Congress, Porto Rico, Ter- 
ritory of Hawaii, Philippine Islaads. 
We do not attempt to produce the 
learued President’s careful summary 
of the legislation of the country for 
the past year, or his interesting com- 
ments upon it. The address has 


already been reprinted in a pamphlet 
of ninety pages and more by the 
American Bar Association in advance 
of the annual report. Any one inter- 
ested in proposed legislation who 


. desires to obtain a guide to the legis- 


lation of the past year can doubtless 
obtain a copy of this pamphlet by ad- 
dressing JoHN HINCKLEY, Esq., Sec- 
retary of the American Bar Associa- 
tion, Baltimore, Maryland. 
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after conviction, to see if, perhaps, there may be a spark of 
virtue, a lump of leaven for his reformation left within his 
nature; inspectors of cattle; inspectors of sheep; inspectors 
of bees; inspectors of food; inspectors of weights and meas- 
ures; inspectors of beef and hides; live stock associations; 
poultry associations; associations for the conduct of all 
classes of business; and drainage commissioners, with power 
to condemn private property for building drains and bridges; 
boards of charity; boards of equalization; boards of health, 
of pardons, of prison industries; civil service boards; boards 
of arbitration, not even allowing a man the right to fight in 
peace; and after death has come to us our bodies are em- 
balmed under regulations of the state board of embalmers. 
Then we have factory inspectors; insurance commissioners ; 
boards of dental examiners; bank commissioners; water com- 
missioners to regulate the use and even the amount of water 
one may use; boards of pharmacy; state veterinarian sur- 
geons; boards of medical examiners; boards regulating ceme- 
teries and irrigation; and even locomotion by automobiles 
and bicycles is allowed only after compliance with specific 
state regulations; while “the kindly fruits of the earth” are 
ours when the rules of the state entomologist may permit 
our enjoyment of them. Indeed, as we look at the whole 
range of property and social rights, of human wants, necessi- 
ties and human action nothing is left to the arbitrary, un- 
controlled will of the individual. Indeed, whether we eat or 
drink, or whatsoever we do, we do it all in subordination tc 
the law of the state. The government, as trustee for society, 
controls our rights, our wants, our necessities and our indi- 
vidual action in their relation to society. The pangs of 


. hunger and thirst, the uses of property and the freedom of 


individual action are all regulated by their effect upon 
others, and we realize at last in its fullness of meaning the 
truth that “no man liveth unto himself.” The home is no 
longer a man’s castle, but it may be a prison house with the 
family as the inmates and the board of health as jailer. 
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When the state as parens patriae steps in and assumes con- 
trol by boards and commissioners and other agencies, of the 
safety of society, of the health and morals of the people as 
well as of their property rights, special care must be taken 
not to endanger any of those inalienable rights of “life, lib- 
erty and property” guaranteed to every citizen under “the 
law of the land.” For it must be remembered that these are 
rights which do not proceed from government but are antece- 
dent to government, and are those for the preservation of 
which governments are ordained. 

Another view impressed upon the mind by a review of this 
legislation is that, while it comes from forty-five states and 
three territories, organized under different constitutions, a 
common purpose, a common hope and a common ambition 
is easily discernible in all for the advancement of their own 
people and the enlargement of their development under the 
stimulus of truly American ideas. In many of the states, 
separated geographically many hundreds of miles, we find a 
similarity of legislation, indicating the same needs of these 
widely separated people; and while it is undoubtedly true 
that there are certain basic principles of morality and virtue 
necessary to the proper advancement of all the people, 
whether under the torrid or arctic zone, I can but feel that 
there is a danger that uniformity of state legislation may be 
pressed to a dangerous extreme. We must never forget that 
law is a progressive science, a system of growth. It does not 
lag behind or precede in its march the needs and advance 
ment of a people, but it goes hand in hand with them to . 
carry out in orderly fashion the requirements of social needs. 
When we consider the vast expanse of this country, organ- 
ized as the people are under different constitutions, with 
different climatic conditions, with social and ethnic condi- 
tions of varying hues; when we find conditions of society 
among the older states, of necessity differing from those 
which obtain in the newer, all these tend to show that from 
habits of thought, social and political customs, commercial 
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activities, habits of life, sources of industry and the sparsity 
or density of population, the needs of one, as expressed in 
the law, may not be those of another state differing in these 
conditions. 

The Constitution of the United States, “the most wonder- 
ful work ever struck off at a given time by the brain and 
purpose of man,” would not be fitted for the Chinese empire, 
nor even for the Philippines, it is asserted, until in the prog- 
ress of time, by the process of assimilation, they shall reach 
the height of the statute of American citizenship; nor would 
the laws of Draco be other than a misfit if adopted by the 
State of Rhode Island, in which we are to-day assembled. 
While ever striving, therefore, for the unification of laws 
_ which embrace essentials in those principles which should 
control and govern all people, however and wherever sit- 
uated, we should be careful not to impose upon all those laws 
which may be suited to conditions in some of the states only. 
Our motto should be, “In essentials, unity; in varying condi- 
tions, variety,” presenting in the result a mosaic, it may be, 
of infinite variety, like some great orchard of ripe fruit, 
made up of many different kinds of trees, each extracting 
from the soil those elements which it needs for its develop- 
ment, and each differing from the others in shape, size, color 
and flavor, but each beautiful of its kind, and by contrast 
adding infinite charm to the whole. 

I feel that I cannot close this already too long drawn out 
address without a reference to a remarkable address deliv- 
ered by that remarkable man, Theodore Roosevelt, before the 
Harvard Alumni at Cambridge in June last. My justifica- 
tion for a reference to it, I trust, will be found in the quota- 
tion which I give from the speech. In speaking to the 
Alumni, he says: 

“This nation never stood in greater need than now of hav- 
ing among its leaders men of lofty ideals, which they try to 
live up to and not merely to talk of. We need men with 
these ideals in public life, and we need them just as much 
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in business and in such a profession as the law. * * * 
Every man of great wealth who runs his business with cyni- 
cal contempt for those prohibitions of the law which by hired 
cunning he can escape or evade is a menace to our country, 
and the country is not to be excused if it does not develop 
a spirit which actively frowns on and discountenances him. 
The great profession of the law should be that whose mem- 
bers ought to take the lead in the creation of just such a 
spirit. We all know that, as things actually are, many of 
the most influential and most highly remunerated members 
of the Bar in every center of wealth make it their special 
task to work out bold and ingenious schemes by which their 
very wealthy clients, individual or corporate, can evade the 
laws which are made to regulate in the interest of the public 
the use of great wealth. Now, the great lawyer who employs 
his talent and his learning in the highly remunerative task 
of enabling a very wealthy client to override or circumvent 
the law is doing all that in him lies to encourage the growth 
in this country of a spirit of dumb anger against all laws and ~ 
of disbelief in their efficacy. Such a spirit may breed the 
demand that laws shall be made even more drastic against 
the rich, or else it may manifest itself in hostility to all laws. 
Surely Harvard has the right to expect from her sons a high 
standard of applied morality, whether their paths lead them 
into public life, into business or into the profession of the 
law, whose members are so potent in shaping the growth of 
the national soul.” 

The serious charge made by the President in the above — 
against some of the members of our profession must give us 
pause; his recognized position in the country in stimulating 
lofty ideals in life, as well as his recognition of the position 
of our profession in moulding public sentiment in the coun- 
try, forces upon us, willingly or unwillingly, as an Associa- 
tion, the inquiry, not only whether the charge be true, but 
also the broader inquiry whether the ethics of our profession 
rise to the high standard which its position of influence in 
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the country demands; surely no more important .question 
than this can be forced upon the profession. I am one of 
those who believé that the profession of the law is more poten- 
tial for good than any other profession, excepting the Christian 
ministry, and in some respects more powerful for good than 
even that high profession. Its power for evil is correspond- 
ingly great. My reasons are briefly these: 

Many men in this country believe the church a good thing 
for women and children, but not for men, and that the teach- 
ings of the pulpit present only a code of ethics well suited 
for practice on Sunday, to be carefully folded away in a 
napkin at the close of the day, awaiting the return of the 
next Sunday. Indeed many incorrectly believe that most 
Christian men are possessed of a dual character—a Sunday 
and an every-day character; that the Christian character 
is one well suited to the quiet hours of a restful Sabbath day, 
but wholly unfitted to the strenuous demands of modern bus- 
iness life; and this view finds its analogy in the claim of a 
class of men who maintain that the necessities as well as the 
law of politics do not require the rigid application of the 
same rules of life that are applicable to man as a citizen in 
his business life; indeed they believe that in this respect men 
carry about them from day to day two characters, one politi- 
cal and one personal, the controlling principles of which 
are widely divergent, and the use of the one in the domain 
of the other would be regarded as destructive of the other. 
The difficulty about such a contention (even admitting that 
such a distinction could be ethically right) is that if a man 
carries in his two pockets, instead of his one bosom, two 
characters of different kinds, the one to be drawn upon in 
political matters and the other in personal or business af- 
fairs, that in the hurly-burly of a strenuous life one is apt 
to draw upon the wrong character, thereby producing con- 
fusion worse confounded, in the blighting of personal char- 
acter by the application of political methods to personal af- 
fairs or in his failure as a politician in the eyes of his com- 
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panions because of the application of principles which goy- 
ern his private life to political affairs. “No man can serve 
two masters; for either he will hate the one, and love the 
other; or else he will hold to the one and despise the other.” 
To this class of critics of the Christian ministry, and of those 
who admit the influence of its teachings upon them, in all 
the walks of life, both secular and sacred, the lawyer appears 
in a different role, as the minister of week-day ethics as 
applied to men in their everyday business affairs, as the 
expositor of justice and right unaided by priestly exegesis or 
any other sources than those of natural law and justice. In 
its application to the business affairs of life he is keenly 
watched by the gaping crowds that gather within the tem- 
ples of justice as witnesses of the trial of causes, and either 
in this wise or through the columns of the press he becomes 
the schoolmaster of the people, the powerful teacher of right 
or wrong, the unsalaried educator of the public. If by cun- 
ning artifice he seeks to conceal the real truth, or by devious 
methods he seeks to attain immoral ends under legal form, 
or if for the purpose of obtaining a meretricious success he 
takes position in favor of an immoral conclusion in its ap- 
plication to the facts of his case, that position finds ready 
defenders among those already too willing to applaud a 
principle which, however base, has for its object the success 
of the cause. On the other hand, the lawyer who fights his 
battles in the open, with no weapons save those taken from 
the arsenal of eternal truth and right, who scorns the temp- 
tation to advance a principle for his client or his cause as 
his own which cannot be defended in the forum of con- 
science, leaves a lasting impress for good upon those who 
hear him; and day by day in the shop, on the street, in the 
market place and around the family hearthstone the discus- 
sion continues which quietly but effectively forms a part of 
the character of the community in which he lives. Some 
years ago a venerable citizen of my own county said to me 
that he regarded the death of Colonel John B. Baldwin, a 
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distinguished lawyer of Virginia, as a great blessing to 
Augusta County. Knowing his devotion to Colonel Baldwin, 
I was shocked at the statement. Asking an explanation, he 
said, “Such was the confidence of his people in Colonel Bald- 
win’s absolute integrity and truthfulness that I do not be- 
lieve that in the trial of a case in the courts of this county 
aman who was unfortunate enough to have Colonel Baldwin 
against him could get justice before a jury.” What a monu- 
ment to a great lawyer! 

Indeed, I go further and claim that the character of any 
people in a community, public and private, in their main- 
tenance of public and private obligations, in the upholding 
of the law and in all that pertains to the duties and obliga- 
tions of citizenship is largely determined by the character 
of the Bar of such community. 

When we consider the intimate and confidential nature of 
the relation of lawyer and client, the need of proper coun- 
sel by the client, who must lay bare his heart and mind 
in full disclosure of the inmost secrets of his business; when 
we remember that they do not deal at arm’s length, but that 
the lawyer, from his training and learning, is familiar with 
all the intricacies of the law in its application to any state 
of facts, and that in the adoption of one or the other course 
presented the client, without the latter’s knowledge, may be 
led into paths of peace or destruction; as we reeall the great 
temptation to the lawyer to take that course which may 
lead to the largest remuneration to himself, but with the 
least to his client, a temptation as great to-day in America 
as in Rome when described by the poet in the line, 


** Lucri bonus est odor ex re qualibet.”” 


and when we think of the delicate distinctions in the law, 
which cause even the most scrupulous counselors to doubt as 
to the safe and proper mode of procedure, which makes it 
possible for a lawyer to cover his tracks in the accomplish- 
ment of his wicked ends, if he be so inclined, we are forced 


812 39 AMERICAN LAW REVIEW. 


to the conclusion, however important it may be to the coun- 
try, that our lawyers should be learned in the law, that; this 
great desideratum is as nothing compared with the demand 
that the lawyer should be saturated with principles of genu- 
ine honesty ; and without disparaging the one, but upholding 
it with earnestness, I dare venture to assert that the real 
need of America to-day in the transaction of private business 
and in the moulding of a lofty, public sentiment is the high- 
toned, honorable, conscientious lawyer. 

No more difficult question can be presented to this Asso- 
ciation, or to those auxiliary associations in the different 
states, than that of purging its membership of the unworthy 
member who brings dishonor upon the whole profession. 
Instances of irregularity and dishonesty will only be known 
to those of the local Bar where the derelict conducts his im- 
moral practices; personal, social and even political ties 
render it trying and embarrassing to bring the guilty to jus- 
tice, but if our profession is to receive the reward which is its 
just due, and is to accomplish the high aim for which it is © 
destined, this work must be undertaken and carried out fear- 
lessly and thoroughly. This is one of the many questions 
to be considered in the education of the lawyer, and like all 
other questions which affect morality and ethics, can best 
be accomplished in the very beginning of the study of the 
law, when character is unformed and “like clay in the hands 
of the potter” by the hand of a master may be moulded for 
good; and I venture to suggest that no plan can be adopted 
more productive of good results for the profession in this _ 
direction than the adoption in all schools of law which are 
preparing young men for the profession of an enlarged and 
comprehensive course in the subject of “legal ethics” to be 
taught (as the President has well declared in the address 
above referred to) by “men of lofty ideals, which they try to 
live up to and not merely to talk of.” 

I make bold to venture another suggestion for the same 
purpose that the system, known as the honor system, be 
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speedily adopted in every law school in America. A system 
by which the young man at the very beginning of his legal . 
education is brought to realize that in the crucial test to 
which he is subjected by examination for graduation he is 
not to be watched as a suspect or guarded as a felon, but 
he is to be allowed to work out his own salvation and his 
own examination with a simple reliance by those in author- 
ity, on his pledged honor, that it will be done without as- 
sistance from any source. If at the very threshold of his 
professional education, and all through it, for three years, 
he realizes that a system of espionage is necessary to keep 
him from doing wrong, and that adopting the Spartan idea 
he may be guilty of any theft, if only he omits the sin of 
detection, what must be the effect upon him when that sys- 
tem is withdrawn and he is ushered into the broad fields of 
his professional life, with no one then to watch him in his 
dealings with his client and with no eye upon him except the 
Eye that never slumbers nor sleeps? Can a man be trusted 
to meet the temptation of professional life, without a watcher 
or a spotter, who is impliedly told by the presence of such 
during the progress of his education that such an officer 
is needed to insure unaided returns upon examinations? The 
honor system does not work perfection; the incorrigible may 
still escape its ennobling influences, but the very willingness 
of the authorities to adopt such a system, of itself stimu- 
lates the weak and strengthens the strong; and wherever this 
system has been adopted it has worked like a charm, in creat- 
ing a manly sentiment of honor and integrity and a corre- 
sponding scorn of chicanery and deception, not only during 
the period of examinations, but in all the paths of college 
life, and while occasionally some are found to violate its 
rules, they are, under the system, summarily dealt with by 
the student body without the aid of or even consultation with 
the faculty, and are thereby compelled to leave the institution 
in disgrace, while their punishment and their example tend 
to deter others who may be weak; and surely it is far better 
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that those who are incapable of appreciating the high posi- 
tion of trust and confidence that the lawyer must occupy 
to the public should at the beginning of life be excluded from 
the profession rather than be allowed, through a long life, to 
plunder and despoil confiding clients. 

May heaven avert the calamity of our young men enter- 
ing the profession with public sentiment, or the sentiment 
of the Bar upholding or excusing a condition of public and 
private morals so powerfully satirized by the pagan poet: 


‘© Rem facias, rem si possis recte, Foon. quo cunqgue modo rem.” 


My closing appeal to the representatives of the American 
Bar Association, who stand forth clothed in priestly robes, 
as ministers at the altar of justice, is for the vindication of 
the claim that the profession of the law is the most ennobling 
and powerful for good of all the secular professions. With 
our lions girded and our lamps burning, our Association by 
keeping alive the fires of professional purity upon her altars 
may, in working out her future destiny, add to her proud | 
achievements in the history of our beloved country still 
richer trophies in the progress of our noble profession. 
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DEVELOPMENT OF INTERNATIONAL LAW. 
Il. 


From Grorivs To American INDEPENDENCE. 


The writings of Grotius certainly mark an epoch in the 
development of International Law. It may not be entirely 
accurate to call him “the Father of the Law of Nations,” but 
it is entirely accurate to say that his “De Jure Belli ac Pacis” 
_has done more than any other treatise toward awakening 
public interest in and giving systematic form to the body of 
rules which constitute international law. This was due 
partly to the spirit of intense earnestness which pervades his 
work and partly to the fact that the time was ripe for its 
reception. Much that is contained in the works of Grotius 
had already been set forth by Gentilis, but whether it was 
the fault of his style or a lack of proper appreciation upon 
the part of those whom he addressed, the fact is that he did 
not secure the public ear as did Grotius. The first edition 
of the De Jure Belli ac Pacis was quickly exhausted. Suc- 
cessive editions appeared in Paris, Frankfort, and Amster- 
dam. So thoroughly was the public aroused over the subject 
that he almost succeeded in making international-law a topic 
of conversation in polite society. 

He makes international law rest upon the law of nature, 
and consent. This two-fold basis is an advance for which 
he is entitled to much credit. In the latter he has hit upon 
the real basis of international law, and by not discarding the 
law of nature as a basis he secured a more ready acceptance 
of his ideas. For it must not be forgotten that Grotius was 
writing at a time when abstract reasoning seemed far more 
learned and took hold of men’s minds more forcibly than 
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did an appeal to facts. Thus the really weak part of his 
work, instead of being a hindrance to the acceptance of his 
system, helped to float it along. 

Though driven to the writing of his book by “the licentious- 
ness in regard to war, which even barbarous nations ought 
to be ashamed of; a running to war upon every frivolous or 
rather no occasion; which being once taken up, there re- 
mains no longer any reverence for right either divine or hu- 
man, just as if from that time men were authorized and firm- 
ly resolved to commit all manner of crimes without restrain,” 
he did not enter upon a useless tirade upon all war. He 
pursued rather the practical method of inquiring what wars, 
if any, were lawful? In other words, what causes justified 
war; and in case of a just war what rules should apply? He 
emphasized the fact that peace was the normal relation of 
states; and recognized the further facts, which few men of 
his time did, that the Holy Roman Empire had passed away 
and that the civilized world was now made up of independ- 
ent states. The legal recognition of this fact is to be found 
in the Peace of Westphalia, 1648. To the mind of Grotius 
the only superior to which these states were now subject was 
the “divine and human law.” It was their obligation to con- 
form to this, which as a binding force was to take the place 
of the Empire and to do what it had failed to do—maintain 
the peace of the world, or, if not, at least tolerate conditions 
in war. 

The work of Grotius has not failed to receive its share of 
criticism, some of which has been intemperately adverse. In 
reference to this Sir James Mackintosh says: “Few works 
were more celebrated than that of Grotius in his own days, 
and in the age which succeeded. It has, however, been the 
fashion of the last half century to depreciate his work as a 
shapeless compilation, in which reason lies buried under a 
mass of authorities and quotations. This fashion originated 
among French wits and declaimers, and it has. been, I know 
not for what reason, adopted, though with far greater mod- 
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eration and decency, by some respectable writers among our- 
selves. As to those who first used this language, the most 
candid supposition we can make with reference to them is 
that they have never read the work; for, if they had not 
been deterred from the perusal of it by such a formidable 
array of Greek characters they must soon have discovered 
that Grotius never quotes on any subject till he has first ap- 
pealed to some principles, and often, in my humble opinion, 
though not always, to the soundest and most rational prin- 
ciples.’’! The achievements of Grotius were on the scientific 
side, the discovery of a more definite basis for international 
law and of a substitute for the Holy Roman Empire, which 
possessed its advantages without its disadvantages; on the 
practical side, by emphasizing the desirability of peace, even 
from the standpoint of interest, and by pointing out the ways 
of ameliorating to some extent the harsh conditions of war 
he gave an impetus to a movement which has continued to 
operate to the present day, and, though it has not accom- 
plished all he intended, has nevertheless accomplished much. 

As was natural, Grotius had a number of disciples. Among 
these were Pufferdorf, who, unfortunately, expended his en- 
ergies in developing the wrong part of his master’s work. 
Concerning his writings, Wheaton justly says: “A very 
small part of his work is occupied with the rules which gov- 
ern, or ought to govern, the intercourse of those independ- 
ent communities which acknowledge no common superior 
but the supreme governor of the universe. The rest of it is 
employed with the exposition not only of the rules of justice, 
including the respective rights and obligations of sovereign 
and subject, but of all the other duties of public and private 
morality.”’? He attemped to prove the identity of the law 
of nature with that of the law of nations. His work was there- 
fore retrograde rather than progressive in character. It suc- 
ceeded in doing little except dividing the German pub- 
licists into two schools, viz.: those who “denied altogether 


1 Discourse, p. 22. 2 History of Law of Nations, p. 96. 
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the existence of any other law of nations than the law of na- 
ture applied to independent communities,” and those who 
under the lead of Rachel, adhered to the advanced phase of 
the theory of Grotius, that consent, as shown in usage and 
express compact, furnishes the foundation for the law of na- 
tions. 

But a trifle later than Grotius, of whom he has little more 
than a slavish follower, was the English writer Zouch, whose 
chief claim to distinction rests upon his being the first to 
use the term jus inter gentes instead of jus genium as the 
proper designation for international law. His contemporary 
Selden was a reactionary who is remembered for his au- 
thorship of the Mare Clausum published as a reply to the 
Mare Liberum of Grotius, which appeared the preceding 
year (1834). His Mare Clausum, in common with all the 
works of Selden, exhibited great learning. It was written 
to justify England’s pretentions to sovereignty over the 
seas surrounding the British Isles, and, so far as precedents 
were concerned, it had a broader basis upon which to rest 
than did the work of Grotius to which it was a reply. But 
it failed to convince in that it breathed the spirit of the old 
rather than the new order of things. The necessities of a 
growing commerce had rendered a revision of the old rule 
advisable, and therefore the contention of Grotius had ex- 
pediency to recommend it. In a contest between expediency 
and precedents, it is never surprising if the former 
triumphs. 

Contemporary with these and of the same country was Sir 
Leoline Jenkins, who was in many ways an able and judicial 
writer on international law and whose collection of the 
opinions in English maritime cases was the most valuable 
up to that time. While judge of the High Court of Admir- 
ality his opinions commanded the highest respect and were 
looked upon as the “testimony of a man who appears to 
have been not undeservedly regarded as an oracle in his de 
partment of law, and to have delivered his opinion with a 
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candor and rectitude the more meritorious, as he served a 
sovereign who gave little encouragement to these virtues.’’ ! 

A Dutch publicist of note about a century later than Gro- 
tius is Bynkershoek. He agrees substantially with Grotius 
as to the foundation of international law, placing it on 
“ratione et usu;” but disagrees with him as to the dominion 
which nations may have over the sea. His view as to the 
latter is much nearer to the one at present held than was 
that of Grotius. Unlike Puffendorf, Bynkershoek was not 
given to speculation, but was a writer of an intensely prac- 
tical turn of mind. Instead of attempting to cover the whole 
field of law, he addresses himself especially to an examina- 
tion of those questions which most often give rise to dis- 
putes between nations in their intercourse with each other. 
Accordingly we find in his Quaestiones Juris Publici a dis- 
cussion of inestimable value to us in arriving at a conclusion 
as to what was the law of his time with reference to a num- 
ber of questions. In commenting upon his work, Wheaton 
says: “Bynkershoek treats the important subject of belliger- 
ent and neutral relations, with more completeness, precis- 
ion and fulness of practical illustration than any of his pred- 
ecessors, and indeed it may be said of his successors, among 
the public jurists. He is the first writer who has entered 
into a critical and systematical exposition of the law of na- 
tions on the subject of maritime commerce, between neutral 
and belligerent nations; and the plan which he adopted was 
well calculated to do justice to the subject.’’* Important as 
this topic seems, we find that before this time very little had 
been written upon it. To it, Grotius devotes but one short 
chapter and a section of another. 

Though Leibuitz would not be classed as an international 
law writer, his discussion of the law of nations in his gen- 
eral philosophical writings, and especially his preface to a 
collection of treaties and diplomatic acts which appeared 

1 Madison, Examination of the capture a Neutral Trade not open in 


British Doctrine which subjects to time of peace, p. 113, London ed. 1806. 
2 History of Law of Nations, p. 193. 
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in 1698, certainly exercised no inconsiderable influence upon 
the development of the subject. His preface was evidently 
intended as a commentary upon the general principles of 
the law of nations as it existed at that time and as it should 
exist. 

The essential ideas contributed by Leibuitz were elabor- 
ated by his disciple Wolf, who, in his Jus Gentiwm divided 
international law into: voluntary, conventional and consue- 

tudinary. The first of these derives its force from the “pre- 
- sumed” consent of nations, the second from their express con- 
sent and the third from their tacit consent. However pro- 
found the writings of Wolf, they were written in a style 
which was by no means popular. Before they could exer- 
cise the influence to which their merit entitled them they 
must wait for the pen of Vattel to translate them from the 
language of geometry into the language of the crowd. 

But of far more influence upon the development of inter- 
national law than his popularizing of Wolfian theories was 
his contention in behalf of a juster recognition of the rights © 
and duties of neutrals. Whatever may be thought of the 
former, the latter was a practical and much needed work— 
a work for which he is entitled to the gratitude of succeed- 
ing generations. 

During this period there were a number of important 
treaties, chief among which is that of Utrecht, 1713. With 
the territorial arrangements of this treaty we are not con- 
cerned here, as that is a question of politics and not of law. 
But the fact that the treaty went a long way toward securing _ 
a better recognition of the rights of neutral commerce, par- 
ticularly of the principle, free ships, free goods, is certainly 
a matter of interest to one who is studying the development 
of international law. The commerce provisions of this treaty 
were allowed to expire by limitation, but were revived by 
the treaty of Paris, 1763. 

The rule of 1756 which forbids neutrals carrying goods 
from one to another of the enemy ports or to engage in a 
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commerce during war from which they had been excluded 
during peace, was to some extent retrograde in character. 
During the wars in which several of the European coun- 
‘tries were participants, this rule was most injurious to Amer- 
ican commerce and especially to our carrying-trade. Par- 
ticularly was this true under the extensions of the rule dur- 
ing the Napoleonic wars. EDWIN MAXEY. 


Law DEPARTMENT, WEST VIRGINIA UNIVERSITY. 
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PREPARATION FOR THE BAR! 


The success which has attended the efforts of the Ameri- 
can Bar Association to improve and extend the facilities 
for studying law in the United States, and to raise the stand- 
ard of admission to the bar, must be accepted as proof of 


the correctness of the principles which the Association has 
advocated, and as evidence of the efficiency of the means 


which it has employed to win support for those principles. 
As one of those who have looked on while others have 
worked, I feel at liberty to say that the movement is regard- 
ed by the bar as the most important and successful organ- 
ized effort in the history of the profession in this country 
to improve the administration of justice. The association 
had a definite aim, and began at the right point. It dealt 
with no glittering generalities. It started with the simple 
proposition that the administration of law depends prima- 
rily upou the character and learning of those who practice 
law, and it set to work to see what could be done to provide 
better facilities for the education of applicants for admis- 
sion to the bar, and to induce them to make use of those fa- 
cilities. In providing more and better means of education, 
through the establishment of new law schools and the im- 
provement of the quality of the instruction and the term of 
study in the schools, new and old, and in securing general 
approval of the proposal to supplant desultory study in 
offices by systematic study in schools, the efforts of the as- 
sociation have been remarkably successful. What might have 
been the present state of legal education in the United States 
but for the organized work of this association I will not un- 


1 Address of LAWRENCE MAXWELL, sociation, at Narragansett Pier, Au- 
Jr., chairman of the Section of Legal gust 23, 1905. 
Education of the American Bar As- 
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dertake to say. Some schools would doubtless have improved 
their methods and lengthened their courses, and their ex- 
ample would have been followed by others from time to time, 
but it cannot be denied that the progress of the most favored 
schools has been accelerated, and that the development of 
others has depended in still larger degree, upon the stimulus 
which this association has supplied. 

The success of the efforts of the association outside of 
the schools in enforcing standards of admission to the bar 
has not been quite so marked. The general result, taking ev- 
erything together, has, however, been gratifying. The num- 
ber of law schools in the United States has been increased 
from 43 to about 110, or more than 150 per cent, and in con- 
siderably more than one-half of them the course of study now 
occupies three years, and in nearly one-half a high school 
education or more is required for admission, whereas when 
this association was formed, in 1880, only seven of the forty- 
three schools then in existence had a three-years’ course and 
a still less number enforced any substantial requirement for 
admission. It was not until 1875 that any of the law schools 
subjected applicants for admission to examination, or pre- 
scribed any definite or substantial condition of preliminary 
education. 

In twenty-five states admission to the bar is now placed in 
the hands of state boards of examiners, acting more or less 
rigidly in enforcing standards which are becoming more 
definite and significant. While this is an important step in 
the right direction, its value consists more in the opportunity 
which it affords and the prospect which it holds out of se- 
curing higher standards of admission to the bar than in 
what has already been accomplished ; for it must be admitted 
that the law schools, in the training which they are prepared 
to furnish, are much in advance of the states in the condi- 
tions which they impose for admission to the bar, and that 
the problem of the schools would be much simplified if the 
states were to bring up their standards to those of the 
schools. 
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With the arrangements that have been made for national 
meetings of bar examiners and of representatives of associ- 
ated law schools, in connection with the annual sessions of 
the American Bar Association and of the Section of Legal 
Education, the equipment for successful prosecution of the 
work that is before us seems to be well organized. 

While much has been accomplished, much remains to be 
done. In many states there is no standard for admission 
to the bar, and in others the standards prescribed on paper 
are not enforced. One-half of the law schools in the United 
States do not require even a high school education for ad- 
mission. Twenty-five per cent of them require considerably 
less, and 25 per cent require nothing at all. What can we 
do to improve these conditions? I regard this problem the 
most important before the association, and, with your per- 
mission, I propose to consider it from the standpoint of a 
practicing lawyer rather than from that of a teacher of law. 
The discussion of methods of teaching and study and of 
problems of administration, while of undoubted value to all 
members of the section, is of less interest than the main ques- 
tion to the bar and to those teachers who are confronted di- 
rectly with conditions which affect the very existence of their 
schools. The collection and publication of statistics bear- 
ing upon the condition of the schools and upon the state 
of legal education in the United States is also a most impor- 
tant function of the association, since it furnishes us with 
data whereby we are enabled to draw conclusions and urge 
reforms based on actual states of things. But all these ser- 
vices shrink in comparison with the supremely urgent and 
important duty of the association to secure the enforcemeent 
of proper standards for admission to the bar, the enlarge- 
ment of the course of professional study in all schools to 
three years, adequate preliminary education on the part of 
those who undertake to study law, and the suppression of. 
fake schools. 

No one realizes the necessity for improved conditions bet- 
ter than the lawyer who is brought into daily contact with 
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the work of the courts. I remember to have heard a justice 
of the Supreme Court of the United States say in an address 
before this association within the past ten years that it 
would be a blessing to the profession and to the community 
as well, if a deluge would engulf one-half of those who have 
a license to practice law. He had exceptional opportunities 
for knowing, having been a state judge for many years be- 
fore his appointment to the Supreme Court of the United 
States, and also for several years a _ circuit judge of the 
United States in a judicial circuit which includes eleven 
states and two territories. His opinion is naturally entitled 
to great weight on account of the unusual extent of his ob- 
servations, as well as his distinguished position. Not long 
ago I asked a judge of the Supreme Court of one of the larg- 
est and most populous states, and one of the most important 
from a commercial standpoint, why his court did not en- 
courage oral arguments. His answer was that the court 
would gladly avail themselves of the assistance of oral ar- 
guments if they could select the lawyers to make the argu- 
ments, but that in the majority of cases they found oral ar- 
guments a waste of time. If these are just observations with 
respect to the presentation of cases deemed of sufficient im- 
portance to be taken to the Supreme Court, with the oppor- 
tunity which a final appeal with printed records gives for 
preparation, what must be the ordinary course of business 
in nisi prius courts? What sort of a learned profession is 
it, a majority or any considerable part of whose members 
have not sufficient command of the English language, or 
comprehension of their subject, or logical faculty, to be able 
to present the questions in a case, which has reached the 
court of last resort, in a clear and orderly way? The rec- 
ords show too many judgments reversed on account of er- 
rors in procedure, too many cases brought without merit, or 
defended without justification, and miscarriages of justice 
innumerable through ignorance and mismanagement. 

This condition of affairs is the natural result of a long 
course of indifference in this country to the proper require- 
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ments for admission to the bar. We have had great lawyers 
who have worthily adorned the profession, but the admin- 
istration of law on the whole has been slow and bungling 
and expensive. The cost to the public in most states through 
_mistrials, waste of time, the employment in unnecessary 
numbers of judges, jurors, and court officers, due to the in- 
adequate training of judges and lawyers, would justify the 
education of the bar at the public expense. I think it could 
be shown by figures that it would cost many communities 
less to pay directly the entire expense of educating a suf- 
ficient number of lawyers to manage the legal business of 
the community than to bear the indirect cost imposed upon 
it by reason of the bungling and wasteful way in which the 
business is done by those who are not qualified, to say noth- 
ing of the private losses and suffering of the unfortunate lit- 
igants who fall into their hands, for the most part people 
with small means and a single case, without the knowledge 
and experience which enables men of affairs to select com- 
petent counsel. 


It is easy enough to state the remedy for this maladmin- 


istration of justice, for we know the cause. We know that 
it is due to incompetence, and that the law can be admin- 
istered with reasonable certainty, economy, and dispatch, 
for we have seen it done in other countries, if those who are 
entrusted with the work are properly trained for their busi- 
ness. We are banded together in this association to see that 
certain conditions absolutely essential to that end shall be 
brought about. Weare not treading upon uncertain ground, 


or advancing fanciful propositions, or discussing theoretical ~ 


views, or urging impracticable schemes. 

We are dealing in a practical way with a practical subject, 
which concerns the public quite as much as the profession, 
for it relates to the administration of law for practical peo- 
ple, who have money and property at stake, which they are 
deeply concerned in protecting, or whose lives or liberty is 
or may be in jeopardy. There is no concern of men which 


does not fall within the dominion of the law, and no citizen. 
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knows at what moment its just administration may seriously 
affect him. They are all, therefore, interested as citizens 
and taxpayers, if no less selfish view appeals to them, in the 
success of our efforts to bring about improved conditions. 
What we propose is not indefinite. We cannot make Daniel 
Websters or Rufus Choates out of every young man who as- 
pires to be a lawyer, but we can stop general incompetence 
at the bar, and raise its moral tone, if our recommendations 
are followed. Those recommendations are, first, education, 
second, education, and third, education; education of the 
mind to the point of power and maturity necessary to én- 
able it to grapple with the complicated questions of the law; 
education in the doctrines of the law itself, which cannot be 
dreamed or imagined, but must be learned; and education of 
the soul to an appreciation of the divine principles of jus- 
tice which underlie all law. The law is not food for infants 
or work for children. It is for those only who have the 
mental and moral stature of a man. I am not now concerned 
with the question whether proper preparation requires two 
years or four at college, but with the supreme importance 
of adequate preparation. It must be a preparation which 
has not only stored the mind of the student with knowledge 
of facts, but has developed in it the faculty of seeing facts 
as they are, without distortion of prejudice, and of reason- 
ing from them in accordance with the dictates of sound 
judgment. These are the qualities which distinguish the ed- 
ucated man from the uneducated. The fruit of liberal educa- 
tion as has been justly observed, is not learning alone, but 
the capacity and desire to learn. Carlyle, who was no blind 
follower of the schoolmen, acknowledged the omnipotence 
of early culture, whereby, to use his words, instead of a 
“doddered dwarf bush, we get a high, towering, wide-spread- 
ing tree;” and it was Webster who suggested that the great- 
est of all the warriors who went to the siege of Troy had not 
the prominence because nature had given him the strength 
and he carried the largest bow, but because discipline had 
taught him how to bend it. Few men are wise by their own 
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counsel or learned by their own teaching. As Ben Johnson 
quaintly observed, “He that was only taught by himself had 
a fool to his master.” 

I have said this much upon the trite subject of the pre- 
liminary education of the lawyer, because there seems to be 
an undertone of doubt, even in the association, not with re- 
spect to its importance, but as to the practicability of insist- 
ing upon higher standards. At the last meeting one of our 
members, distinguished for his long service in the cause of 
legal education, thought that it was a mistake to concen- 
trate so much of importance upon preliminary education, 
and he considered it impossible at present to bring up the 
West to the point of requiring a college degree, or two years 
of a college course, and he urged that the association take 
no step in advance on that subject. The Committee on Legal 
education, in its very interesting report made in 1903, while 
reaching the conclusion that two years of a college course 
was the least that should be required as an adequate prepara- 
tion for the study of law, expressed the opinion that it was - 
impracticable to secure the adoption of that standard at the 
present time. Why is it impracticable, and when will it be 
practicable, if not now? How long are we to wait in this 
country, rich in natural resources, leading the world in man- 
ufacture and commerce and invention, advancing in art, with 
universities supplied by public grant and private endow- 
ment, brought almost to the door of every aspiring young 
man, before it will be practicable to insist that the members 
of a learned profession shall be learned? How can the bar 
of the West offer such a plea? Are they content with stand- 
ards inferior to those of the East? What have they to say 
of the declaration of the fathers in the ordinance of 1787, 
organizing the territory northwest of the Ohio River, that 
knowledge as well as religion and morality are necessary to 
good government and to the happiness of mankind, and that 
schools and the means of education shall forever be encour- 
aged, and what account will they render of the grants made 
by Congress to establish colleges in the great states of the 
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West, and of the large and increasing contributions raised 
by public taxation for the purpose of maintaining them? 
With these means of education provided by the states at pub- 
lic expense and for the public good, how can applicants for 
admission to the bar expect that they will be permitted by 
the state to assume the serious and responsible duties of a 
profession which deeply concerns and vitally affects the in- 
terests of the state, without proper preparation? If the col- 
leges provided by the state are not for the training of those 
to whom she entrusts the administration of her law, for 
whom were they intended and of what use are they? 

If two years of a college course or something else, more 
than a high school course, is the least that should be required 
_ as an adequate preparation for the study of law, as the Com- 
mittee on Legal Education has recommended, why should we 
not advocate that standard now, and use our influence to 
have it adopted, without further delay, by as many schools 
as possible. That would seem to be the practical thing to 
do. There appears to be no good reason for not adopting 
it at once in the law schools of the flourishing state univer- 
sities of the West. Each practical application for a higher 
standard helps the cause.¢ The example of these univer- 
sities, already set by the law school of the University of Wis- 
consin, would be followed in time by other schools supposed 
to be less fortunately situated. We shall accomplish noth- 
ing unless we aim high and urge what we believe to be right 
and not merely what some suppose to be practicable. Our 
success in inducing so large a proportion of the schools to 
increase their courses to three years, and to raise their re- 
quirements for admission from nothing to a high school ed- 
ucation, should encourage us to believe that if we do not 
stand still, but press forward, we will find the bar and the 
public more disposed to support us than we think. I believe 
that the great body of the profession is deeply interested in 
improving its condition, and that public sentiment can be 
easily awakened if we carry on a campaign of education, and 
show, as we can, that whet we propose is for the best inter- 
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ests of the public. The best is none too good for America, 


and we shall not long be content to be behind the most fa- 
vored nation in the administration of law. 


The importance of the moral tone of the profession, and 
of the steps which will promote it, is likely to appeal to the 
public even more forcibly than its learning or technical skill. 
I do not refer to the stealing of money, the subornation of 
witnesses, the forgery of records, or other penitentiary forms 
of misconduct, but to the moral sensibility which does not 
stir up litigation, or defend against clear claims without 
justification, or give pernicious advice knowingly, or assist 
in illegal transactions, or abuse the confidence of the courts; 
in other words, to the quality which we summarize when we 
refer to a lawyer as an honorable practitioner. One of the 
services of the colleges and one of the most important re- 
sults of the association of young men together in the col- 
leges is to develop that quality. It is usually the attribute 
of an educated man. We have not discovered any experience 
which knocks off the rough edges of habit or practice or 
nourishes the moral stamina of a young man more effectively 
or promptly than membership in that form of pure democ- 
racy known as a college class. Its atmosphere is not con- 
ducive to either freshness or crookedness. It is only natural 
therefore that we should find the moral tone of the bar ris- 
ing with the standards for admission. In 1898 Judge Dan- 
aher of the New York State Board of Law Examiners said to 
this association that, according to his observation, the stand- 
ard of preliminary education which that state had adopted 
had been productive of wonderful results in elevating the 
tone of the profession, and that from his experience he 
would rather abolish examinations in law than dispense 
with a high standard of general education. 

We hear no dissent from these estimates of the value of 
liberal education. Everybody admits that it is a good thing, 
but many are nevertheless not prepared to insist upon more 
than a high school education either for admission to the bar 
or to the schools. According to my observation and exper- 
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ience, that is a standard much too low for us to be content 

with in the United States. Young men at the age at which 
they ordinarily graduate from high schools (from 16 to 18) 
are not sufficiently mature or equipped mentally to com- 
mence the study of law with advantage. They lose time by 
attempting it, and frequently wreck their professional ca- 
reer, because they get no adequate conception of what they 
study in the law school. 

The objection most frequently urged against prescribing 
a higher standard of general education for admission to the 
bar takes the form of a plea for the poor young man. That 
has always struck me as a curious argument in a democracy. 
Are we to have one standard for poor men and another 

standard for rich men? Are the state boards to prepare 
one set of papers for the sons of rich men and another for 
the sons of the poor, or shall the papers call for a specifica- 
tion of the wealth of the applicant or his father and be 
marked accordingly? If the argument is good, it applies to 
the applicant’s study of the law as well as to his general ed- 
ucation. If considerations of personal hardship or con- 
venience are to be taken into account, where are you going 
to draw the line? The short answer is that such considera- 
tions have no place in determining whether a franchise af- 
fecting the public welfare shall be granted. The state is 
not concerned with the fortune of the individual when it 
comes into conflict with the general good. The inquiry should 
be confined to the capacity of the applicant to serve the state. 
Law is not administered as private philanthropy but as the 
supreme interest of the state. The office of the lawyer is not 
a private business, but a public trust. 

As matter of fact, the plea for the poor young man while 
made in his name is not made on his behalf or in his true in- 
terest. 

He does not wish to be handicapped in the race and of all 
others can least afford to be, by inadequate preparation. Or- 
dinarily he is not. He asks no favors. If he has the right stuff 
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in him, he finds ways and means to secure the proper educa- 
tion. 

It is also said that if higher standards of general educa- 
tion are required it will tend to make the profession a place 
for the sons of rich men only. This prediction is justified 
by no experience and is answered by history. For genera- 
tions the Scotch and English bars have been composed al- 
most exclusively of university men without developing the 
slightest tendency to create an odious caste or to develop an 
aristocracy except of brains. The law is the last vocation 
in the world to attract a rich man. It is too laborious and 
wearing. If I were rich, I think I would look for an easier 
job. 

I could count on the fingers of one hand the college edu- 
cated members of the bar of Ohio who are the sons of rich 
men. A far greater proportion are the sons of artisans and 
farmers and teachers and preachers, and as a rule everywhere 
in the United States they are the sons of men of humble or 
moderate means. Call the roll of this meting. How many . 
of those who have prepared themselves for the bar by a course 
at college are the sons of rich men? Call the roll of the em- 
inent lawyers of America; go to the colleges of, the United 
States or to the universities of Scotland, and say whether 
they are the abode of the rich, or that there is danger of rais- 
ing an oligarchy of wealth if we recruit our profession from 
their ranks. 

- Tam in sympathy with the objections that have been urged 
against postponing unduly the time when a young man shall 
commence his professional career, and begin to earn a living, 
and to fixing arbitrarily the standard of a college degree for 
admission to the bar or to the law school. It seems to me 
that Harvard law school has dealt with this point in a very 
sensible and practical way. While admitting only holders 
of a degree as matter of right, she has wisely provided for 
the admission in special cases of men of more than average 
ability who have been prevented by straitened circumstances 
or other misfortune from getting a college education, and 
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are able to pass an examination in Latin, French, and Black- 
stone. 

Thorough preparation for the bar is as much in the inter- 
est of the individual as the state. The young lawyer’s ca- 
reer is largely affected and generally determined by his first 
performances. It is the impression he makes on the lawyers 
and judges in his first cases and conferences that fix his place. 
The time for him to prepare is before the race begins. 

The large increase in the number of law schools during 
the past twenty-five years has not been wholly in the inter- 
est of the public or for the good of the cause. Many have 
been started in communities where good schools exist in suf- 
ficient number, for the express purpose of providing shady 
_ avenues to the bar for those who wish to evade proper and 
reasonable requirements, and whose only aim is to get a li- 
cense to practice as quickly and cheaply as possible. Such 
schools are at war with the purposes of this association and 
an injury to the cause. Some of them are so far below any- 
thing approximating a standard as to justify us calling them 
bogus schools. They are a public evil. Ordinarily they are 
found in large cities, and sometimes under the patronage of 
well-meaning sentimental philanthropists, who do not real- 
ize the injury they are doing to the young men themselves as 
well as to the community. More often they are organized 
for the money that can be made through the fees, small in 
amount, but considerable in the aggregate, which the pro- 
moters are able to get, principally out of clerks, office hold- 
ers, real estate brokers, and detectives, to whom they hold 
out, in true quack style, the prospect of attaining positions 
of eminence at the bar or in politics if they devote a few 
hours in the evening to the so-called study of law. Abraham 
Lincoln is made to do full time in their advertisements, with 
occasional reference to some local celebrity who has worked 
his way from the shop into Congress. Appropriate embel- 
lishments are not wanting of the glorious advantages of a 
free country and the dignity of labor. 

We musi not delude ourselves with the notion that bar 
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examinations protect the bar against these fake schools. The 
bar examiner is ordinarily no match for the professional 
coach. The only protection is to insist that every applicant 
for admission to the bar should have devoted a certain num- 
ber of years, under competent instruction, wholly to the 
study of law, and after he has properly prepared himself to 
take up its study. 

We are not likely to produce more brilliant advocates than 
Webster or Choate or Carter or Carpenter or Curtis, or more 
learned judges than Marshall and Story and Shaw and Gib- 
son and Miller and Bradley and Matthews and Field, but 
the day of the haphazard lawyer who depends on his impreju- 
dicate instincts is gone never to return, thanks in large meas- 
ure to the work and influence of this association. 
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THE CORPORATION PROBLEM AND THE LAWYER’S 
PART IN ITS SOLUTION.! 


I know of nothing so difficult, nothing so far reaching, as 
the problem that now confronts the people of America, in 
respect to the corporation policy of the future. The gov- 
ernment of this country distributes every year, and collects 
every year, more than a billion dollars. We think that to 
be a great sum. The party out of power criticises it for the 
largeness of its amount; the party in power prides itself 
that the government is able to carry so large a fiscal opera- 
tion. It is a great sum. But there are in this country at 
least two corporations,—two private corporations—perpetu- 
ated by their own laws, managed by a few men elected by 
themselves, and their successors, whose fiscal operations 
transcend the fiscal operations of the government itself. And 
if we were able to look into that great phenomenon known as 
commerce; if we were able to see accurately all its currents, 
the currents that turn the wheels of industry, the currents 
that blow the ships of commerce, the lightnings in the air 
that turn its motors; if we were able to accurately measure 
these currents of commerce, we would find that nearly all 
of them are carried on by corporate power and corporate in- 
fluence. Indeed, were the corporations to stop there would 
be in the commercial and manufacturing interests today an 
almost complete calm. 

We regard ourselves as agricultural. But if we were to 
measure the value of all the farms, of all the farm imple- 
ments, and of the horses and cattle and all the grain in the 
graneries and all the hay in the stacks, and everything that 


1 Address (ex tempore) by Hon. of Appeals for the Seventh Circuit, 
Peter 8. Grosscur, of Chicago, before the Ohio State Bar Association 
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on a single day would measure the value of the agricultural 
industry of this country from Maine to California, it would 
be transcended by the value of corporate interests of this 
country by more than five billion dollars. 

We are accustomed to regard ourselves as an agricultural 
laboring people. But more than twelve millions of our peo- 
ple are engaged in the mechanical trades. They support at 
least thirty-six millions of our population. And nearly ey- 
ery one of these is engaged with some great or small corpor- 
ation. Nearly every one of these has his family larder filled, 
has his own children sent to school, and receives, all in all, 
the benefits of civilization out of the treasury of some one 
of our corporations. Take up a piece of bread. It is a cor- 
poration plow that turned up the soil; a corporation drill 
' that put in the grain. The rains may have mellowed the soil, 

but even the rains themselves, especially in Arizona, and our 
arid countries are becoming the property of the corporation. 
When the wheat is ready to harvest, it is a corporation reap- 
er that harvests it. The grain is carried to a corporation 
granary, over an incorporated railroad, and in an incorpor- 
ated mill ground into flour, and then sent to an incorporat- 
ed bread or biscuit company, to come on your table, in nine 
cases out of ten, paid for out of a corporation treasury. 

If you take a trip on the railroad you are carried to the 
station by an incorporated omnibus company ; you find your- 
self seated in an incorporated Pullman palace car; you are 
carried over rails every inch of which were manufactured by 
one or other of the hundred corporations that enter into the 


manufacture of steel rails. Even the little button that you 


touch, to bring the porter to your side, is a corporation-made 
button. 

The corporation has come to be the gravitating force that 
holds modern commerce together. It is the great and all- 
powerful fact of our generation—the great fact of this gen- 
eration; and lawyers and judges at least know, that in deal- 
ing with great problems, the controlling facts dare not be 
lost sight of, are not to be slurred over, not to be ignored. 
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There is another great fact in American life, a great fact 
somewhat dissimilar to the matter I have just been discus- 
sing, but what I shall bring into juxtaposition with it is the 
individuality of the American. Secluded here, within this 
bodily structure that God has given us, and protected by this 
structure called government, there is an individual ego that 
responds to no power, except the power of the Almighty him- 
self. Lawyers at least know, that all civil government has 
been eventually for the protection, promotion, the ennoble- 
ment of this indivdiual man. They know that here is the 
history of the Anglo-Saxon race; the history of every great 
religious movement; the history of civilization itself—the 
ennoblement, the promotion, of the individual man. 

I remember not very long ago—and I have used this illus- 
tration before perhaps in the hearing of gentlemen who now 
face me—I remember not very long ago of being fishing with 
a party of friends on Lake Superior. One night I detached 
myself from my party and taking a little boat, pushed out 
into the lake. After a little while the horizon sank out of 
sight. Above me was the great firmament, the stars hang- 
ing down like points of light. Below me was the sea so placid, 
so calm, so unruffled, that every star was refiected back in 
it. Around me was no horizon at all—merely firmament 
and sea; the sea itself an inverted firmament. I looked up, 
and there were those mighty constellations, piloted so accu- 
rately, that though we have a record of six thousand years, 
no collision has ever taken place. I looked down and here 
were these constellations again. All around me the mighty 
manifestations of reasoning, of thought, of plan; and no one 
in its presence so far as I could see except my humble self 
lying in the bottom of a fisherman’s boat. Aye, yes, those 
constellations were for me. Reaching back into the confines 
of the universe, representing as they did the hand of God 
through all eternity, they were for me. It was I who lay 
there poised, the center of this great sphere. All of it for me. 
Never before had I realized the closeness of the relation of 
the individual to creatioi—the tremendous significance of the 
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individual in all the plans of the creation, as on that night. 
And if we were to withdraw from that larger picture to the 
picture of government, government itself is only for the in- 
dividual. Man was not made for government. Government 
was made for man. 

Now alongside liberty, alongside religious liberty, one of 
the strongest, one of the predominating influences in the de- 
velopment of the individual man, has been his right to con- 
quer and hold individual property. What is property? Look 
out over the unsettled countries. They are full of the seeds 
and berries of creation. But it was the intelligence and fru- 
gality of man that turned them into the fruits that go onto 
your table. Look into the bowels of the earth. There is the 
iron, the coal, all the powers that we have transformed into 
the modern agencies of civilization, and there they lay im- 
prisoned until man touched them. I saw the lightnings last 
night playing over the lake from horizon to horizon—play- 
ing as if they meant to call my attention to some great power _ 
that they possessed—but for six thousand years they had 
been calling the attention of humanity to the fact that all 
around them they were in existence, ready to be used, ready 
to be harnessed, ready to become the steeds of humanity. 
But it was the individual intellect that at last harnessed 
them, so that you are transferred now from place, in almost 
the twinkling of an eye, and upon the lips of all of us the 
breath of God has been placed that we may whisper to the 
utmost parts of the world. 

These developments, all of them, mark the evolution of pri-_. 
vate property. But for the fact, planted in the man, along 
with his love of liberty, of this instinct for personal inde- 
pendence and personal liberty, we would be where our fathers 
began. 

It was for the purpose of bettering his condition in the 
matter of private property, that our fathers trusted them- 
selves to the frail barque that came across the Atlantic. It 
was to better their condition in the matter of private prop- 
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erty that our fathers came over the Alleghenies and settled 
the Mississippi valley. It is to better their condition in pri- 
vate property, that our sons are going over lake and moun- 
tains and beyond the great seas. 

Private property is an instinct; and an instinct which, if 
suppressed, if lost sight of, given no opportunity, lost to the 
affairs of mankind, will tell, tell tremendously in the devel- 
opments that are to come hereafter. 

Now, how did our fathers treat this matter of private prop- 
erty? Two generations ago, this country was confronted 
with a great fact. Next to slavery and the complications 
that slavery introduced, the great fact of that generation was 
the public landed domain. More than two billion acres of 


_. public land, the greater part of it arable and fertile, belonged 


to the government, belonged to the people jointly—acquired 
direct from nature by the government itself. A great many 
ways might have been devised of dealing with the landed do- 
main. There is what is known in modern times as the gov- 
ernment ownership way. Here the government was already 
owner and in possession. Why keep the ownership and lease 
out, or in some other way people these teeming acres with the 
rising generations of the country? 

Then there was the other way, old as the government it- 
self —the way that the English used when first they colonized 
this country —of granting lands in large estates, creating pa- 
troons and manor houses, and all the accessories of a great 


landed aristocracy. That way might have been adopted. But . 


it was not. Neither of these ways was adopted. For some 
reason or other this country got into its head that the indi- 
vidual was its greatest force and its greatest security; that 
frugality was capital; that a willingness to go upon these 
lands and live there five years was capital; that steadfast- 
ness of purpose was capital; that toil was capital; and all 
these lands were opened to be settled, in areas of not over one 
hundred and sixty acres each, by men and women who would 
go there, and stay there, and live there. And in this way 
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have been peopled a billion acres of this land, and nearly 
a million families are living upon these lands. 

To our fathers, when this great domain came into their 
possession, and they had to deal with it, came this first 
thought: How can we people this new domain? How can 
we distribute it? How can we make it fit in with ideals of 
our government that everything be republicanized; that ey- 
erything be along democratic lines; that there be no large 
estates, that there be no large ownership by the govern- 
ment itself; but that the government shall act as an agency 
merely for the exercise and growth of that individual instinct 
that made the American people great theretofore, and that, 
followed out in this instance, would people all these great 
states, making them great states of the American union? 

Now it so happened that just at the time that this domain, 
the greatest that ever came to any people jointly came to 
us, presenting as it did one of the greatest questions of all 
times, who should own it? Should it be owned by the gov- 
ernment or the individual? The corporation was creeping in 
over the horizon, bringing with it this other domain, larger 
by far than the domain I have described, larger now than the 
domain represented by all the agricultural lands of this 
country put together—the growing property of this coun- 
try, the property that is most in the public eye. 

Suppose we had dealt with this new domain as we dealt 
with the landed domain? Suppose instead of the great cor- 
porations of this country being owned by a restricted class 
of people, they were widely owned by the people at large? 
Suppose that the railroad corporation that carries you to 
and from your town was in the proprietorship of the people 
who live along its line; suppose that the manufacturing cor- 
poration that gives you your supplies was in the proprietor- 
ship of the people who are its customers; suppose, in other 
words, that we had been able to deal in some way or another 
with this new domain of property as we dealt with the land 
domain, peopling it—do you imagine that there would 
be the outcry, that there would be the prejudice, that there 
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would be the feeling of vengeance and envy that is expressed 
everywhere over the country against the corporation? Go 
down into the bottom of your heart. It is not because the 
corporation charges you this or that price for what you get 
that you have a feeling against it. Asa matter of fact, the 
corporation has reduced prices. As a matter of fact, 
it has put upon your breakfast table that which, but 
for the corporation you would not have. The real secret 
of your opposition, the real secret of the opposition of the 
whole country and of every crusade against the corporation 
lies in the fact that in some way or another the people realize 
that the men who own this property are not themselves or 
of themselves; but are, in a certain sense, alien to their way 
of living; alien to their neighborhood; alien to their sym- 
-pathies; and therefore a people against whom all the envy of 
the human race can be easily aroused. Let me draw you a pic: 
ture showing what has taken place in this thirty or forty 
years that I have been trying to describe? When I came down 
last night from Chicago I saw the harvest fields. The reaper 
wasinsomeofthem. In others the reapers had done their work, 
and the harvest was standing in shock ready to be gathered 
into the barn. And it took me back, young as I am, to a day 
when the reaper did not play a part in the harvesting of 
the fields. I recall, and I see men before me, many of them, 
‘who recall the early harvest morning, the day when the 
farmer with his boys and his hired hand left the farmhouse 
and, wading through the meadow to the music of the wel- 
coming lark, came to the field. Two, three or four cradles 
hung across the shoulders of the party, others carried rakes. 
And do you not remember, as you go back to that period, 
how the first cradle struck into the grain Will you ever 
forget the music of that grain as it fel] into the cradle of 
the first reaper? How the second cradler struck into that 
grain, two steps behind him, and the third cradler two steps 
behind the second? Will you ever forget how the binders 
and rakers came after, raking up the sheaves, and binding 
them with bands torn from their own embrace? Will you 


XUM 
aaa 


842 39 AMERICAN LAW REVIEW. 


ever forget how the boys gathered up the sheaves? How 
over on the next farm was a like merry group? And on the 
next farm another group? How under the trees, to the mu- 
sic of the whetstone and the birds, the stories were told? 
How farm life at that time was a beautiful epoch—a fine 
poem in the development of the boy and girl? I see now a 
pair of horses, the man peering stolidly over their ears; and 
I hear the rattle of a something called a machine. The reap- 
ers, the cradlers, the binders, the boys of that rural day— 
where are they? In the great manufactories of the cities, 
making harvesters for the harvester combines. Where is 
the shoemaker’s boot hung over the village door? Where is 
the carpenter; where the village flour manufacturer; where 
the saddler? Are they in the village any longer? Do they 
own their own places? Is there a proprietor among them? 
With my father and mother in the church I sat with the 
shoemaker, with the carpenter, with the miller; and I felt 
that they were just as good as I was; that they owned it just 
- as much as I did; and that to God their souls were just as - 
much worth saving as mine. They do not go to my church 
now. They are gathered into little communities of their 
own, governed by societies of their own, having interests of 
their own, and not one of them a proprietor. The bootmaker 
is down in Lynn or out in Dixon. He is working for a cor- 
poration, the proprietorship of which is solely in other 
hands—men have no affiliation with him either as neighbors 
or friends. 

This tendency is not growing less. The tendency is in- 
creasing. People say to me sometimes: “These corporations, — 
the property of these corporations, is getting more wide- 
spread in matter of proprietorship every year.” Somebody 
called my attention the other day to the fact that one of the 
big corporations in this country had near one hundred thou- 
sand stockholders on its lists. That is true. There are big 
corporations in this country that have many stockholders 
on their lists. There are big corporations, too, in this coun- 
try that have some stockholders on their lists only for a little 
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while and then they drop out. But I am not making a com- 
parison of proprietorship of the corporation as it was organ- 
ized five years ago, and the corporation as it is now. The 
corporation may have been organized to get stockholders. I 
am making a comparison of the proprietorship of the in- 
dustries of this country as an entirety forty years ago, with 
the industries as an entirety now. 

And the story that tells the tale—the fact that tells what 
is transpiring—is the banking account of the country. Let 
me stop right there a moment. In 1880 the bank deposits of 
the United States amounted to two billion dollars. At the 
present time the amount is over eleven billion dollars. I do 
not include in that the amount of money that is tied up in 
the great insurance companies like the Equitable and the 
New York Life and the Mutual Life and the Northwestern 
companies. I only include those sums that are strictly de- 
posits, in national banks, state banks, trust companies, and 
other receiving deposits. ; 

Now what is the bank deposit? Of course to a certain ex- 
tent a bank deposit is that surplus which individuals have 
over after running their own business—a surplus they do 
not know exactly what to do with at the time. That was 
what it was in the day when proprietorship was open to ev- 
erybody. A bank deposit represents the money that a peo- 
ple of the country have that they have not been able to in- 
vest satisfactorily in some other kind of earning, acting pro- 
prietorsbip. 

And the bank deposit comes from where? Not from the 
rich man. The great business men of Chicago, for instance, 
against whom the shafts of this country have been directed 
for two or three years—they are not depositors. They are 
the big borrowers. The great capitalists of New York who 
are promoting great enterprises in this country—they are 
not depositors of this money. They are the great borrowers 
of these funds. The bank deposits come from the little men; 
from the farmers who do not know where to make an in- 
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vestment; from the laboring man who having earned two 
dollars and twenty-five cents, and having twentyfive cents 
over, wish to save it; from the great mass of citizenship 
which makes up what you call the people of America. Go 
into the country town; some of you come from country 
towns. You will find that your local bankers in nearly ey- 
ery instance have increased their deposits twice, three fold, 
four fold, not: because some millionaire has come to town— 
there may not be a millionaire in the county—but because 
of the springs that creep up everywhere, flowing into this 
common reservoir; and flowing out of this again in to the 
larger streams center at last in the money centers and con- 
stitute what you call the bank deposits of America. 

Now, do my figures include double deposits? I have had 
that objection made to me. They do not. They are the actual 
- money, the actual sums, that the people of America, the 
common people of America, the ordinary run of citizenship 
of America, have been unable to find an investment for. Now 
should it be found that this character of property grew only 
commensurately with the othcr property of the country, 
there would be no significance to the figures. But that is 
not the case. Since 1880 the wealth of this country has 
grown per capita about ten per cent. I think it was said, in 
a recent table from the treasury department, that in 1880, 
if the property of the country had been distributed among 
its people, there would have been about $1,000 to the per- 
son; and that in 1900 had there been such distribution there 
would have been about $1,100 to the person. So that the 
per capita growth of wealth of this country has been from 
1880 to the present time about ten per cent. And all this 
shows that the five hundred per cent growth in bank deposits 
does net represent any new property, but represents solely 
the shift of property, the shift of proprietorship from the 
little ordinary men, from the common run of American cit- 
izens, to the men who have the machinery of the corporation 
at their beck and call, and who, borrowing these funds, turn 
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them into their own restricted proprietorship of the great 
properties of the country. 

And why is this so? Why have you and I and the great 
majority of the people of America stood apart from propri- 
etorship in the industries of the people? I do not call them 
in this connection incorporated industries, for that word car- 
ries with it a stigma. I wish to call it for the sake of the 
question the new property domain of the country, inherited 
by us by our conquest over the laws of nature. Why is it 
that the common run of American citizenship stands aloof 
from that kind of ownership? I will answer. 

When corporations were first organized—and, at the be- 
ginning of the last century there were no corporations ex- 
- cept a few banking companies—they were organized by spe- 
cial legislation. When the bank of the United States was 
organized it split up parties; it made and unmade presidents; 
it destroyed and made reputations; it was the most persist- 
ent force in American politics for thirty years. It was then 
looked to, as it is now in Austria and Germany and some 
other countries, that the capital stock of the corporation rep- 
resented the credit it was given; and that the corporation 

was organized on such lines of honesty that there was little 
or no room for manipulation by which the stockholder get- 
ting in, was frozen or squeezed out. But after a while the 
business of the country became so great that special acts of 
the legislature no longer filled the purpose. Then there 
came our policy of general laws; and that policy has gone 
on, losing the grip of government upon the corporation, in- 
stead of tightening it, states running a race as to which one 
could. grant the freest and easiest terms to the corporation 
wishing to incorporate; the people of Ohio going to New Jer- 
sey, or West Virginia; the people of Illinois going outside 
of Illinois; until it has come to pass that the granting of the 
seal to a corporation—a high government function—is a 
mere empty administrative act of the secretary of state or 
some other executive officer. 

I have said, and I repeat it here, that it is possible now for 
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any five men to gather around a table, lay a dollar on the 
table, organize a corporation with a million dollars capital, 
send the papers to the capital of the state, or to the capital 
of the state where it is sought to incorporate, get back the 
‘certificate bearing the great seal of the state, repocket the 
silver dollar, and call it a fully paid-up million-dollar cor- 
poration. 

I know of one corporation in my court—has just gone 
through my court—organized in New Jersey not more than 
three years ago, with an allowed stock of forty million dol- 
lars. For some reason or other that must have looked large, 
for before the promoters entered into business they reduced 
it to ten million dollars. That was a pretty large reduction 
at one sweep. But after they had been in business for about 
a year they made another, reducing their capital stock to 
two million dollars. Then they got into difficulties, went 
into bankruptcy, and in the bankruptcy proceedings their 
total assets, all told, including what they had bought with 
money since incorporation on credit, amounted to $25,000, 
and their debts were something over $100,000. A million 
dollar corporation, in three years, in the bankruptcy courts, 
with assets of only $25,000 and debts of $100,000. 
™ That, however, is not the worst feature of our present cor- 
poration law. A corporation is allowed to be organized on 
any lines it pleases. Let me again for illustration go to an 
actual case, because I know that among lawyers the actual 
fact carries much more weight than a mere supposition; I 
am speaking again of a case in my court—lI refer to our 
street car cases. In 1866 the legislature of Illinois accord- 
ed to a corporation in Chicago the power to construct street 
railways. That company organized, issued its bonds, and 
its stock, and began its work. The earnings of the com- 
pany showed that the bond and the stock issue was justified 
by the venture. Some time in the eighties a gentleman 
came along across the Allegheny mountains. He saw that 
this was an earning property, and he saw that the people 
who owned it were totally unconscious of its capacity to 
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earn increased money. He organized a new company, issued 
a new lot of bonds and a new lot of stock, on top of the vid 
bonds and the old stock, and took over this old property. 
There was another company operating on another side of the 
city. He saw that. He acquired that in the same way, con- 
necting the two together; issued a new series of bonds on top 
of the two preceding issues of bonds; and a new issue of 
stock on top of that. Then he went along for a while. Now 
he had gotten out just as many bonds as he could pay the in- 
terest on, and perhaps a little more; and he had just as much 
stock out as the laws and corporate policy of the state per- 
mitted, which was just as much as he saw fit to print. What 
did he do? He had one purpose in mind. That purpose was 
_te make the stock apparently valuable; and when made ap- 
parently valuable, to sell it out and let the other fellow hold 
the bag. He did make it apparently valuable. He paid div- 
idends on it at the rate of six, ten, twelve per cent. The 
stock rose to sixty, eighty, one hundred and thirty, two hun- 
dred and two hundred and forty. In the meantime the gen- 
tleman from across the Alleghenies was selling out. The 
gentlemen who had come into possession began to take an 
inventory of what they had; began for the first time to look 
into the books of the company; they discovered that while in . 
the street car business there ought to be set aside a fund of 
perhaps ten, fifteen or twenty per cent of the annual earn- 
ings for replenishment, street car properties go down rapid- 
ly —they change from horse to cables, from cables to elec- 
tricity—nothing had been set apart, no repairs had been 
made, nothing had been done toward betterment, and besides, 
more than five millions of dollars had been borrowed to keep 
up the dividends. There are six thousand owners of these 
scalped securities, coming from the vast body of our popula- 
tion, many of them women, many of them estates, a large 
part of them men who have worked all their lives and are 
still working, having bought these securities out of their sav- 
ings—there are six thousand of these left with this rotten 
hulk on their hands. And the man who, under the law, as 
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it stands today, was permitted to perpetrate this outrage, 
and thereby secure fifteen or twenty million dollars, is on 
the other side of the Atlantic with a fortune at his back. It 
is things like these that the corporate policy of this coun- 
try permits. It is things like these that damn the corpora- 
tions of the country as they are at presenet organized and 
conducted. It is things like these that from the bottom of 
my heart I hate. 

The American people are not averse to the man who gets 
along in the world. I do not believe that there is an Amer- 
ican that has any envy for the man who succeeds honestly 
or rightfully. For my part I admire the man who has noth- 
ing but a good strong brain, can build up something that is 
for the benefit of humanity; and I will give to him the right 
to keep all he makes. But the American people do object that 
men shall make these great sums dishonestly out of the cor- 
poration policy of the country. The corporation is a creature 
of government, and it is government, then, that permits these 
-men to make fortunes at the expense of their fellow citizens; 
and it is this that breeds fear, that no decent, honest citizen 
dare make an investment anywhere in this new property ~“ 
main that has come to the republic. 

To correct that—that is the great problem. That is the 
great corporation problem before this country. The prob- 
. lem is not, gentlemen, how to regulate the corporation in the 
matter of prices it shall charge. That is one of the problems, 
but it is not the great problem. The problem is not how 
to hamper or destroy the corporation; the corporation is one | 
of civilization’s agencies towards the betterment of mankind. 
The problem is how to make the corporation honest; how to 
make it serve its purpose as an agency of government as 
well ag an agency of property; how to put the new domain 
of property it embodies within reach of everybody, upon just 
such security as everybody exacts in the matter of an invest- 
ment he is about to make. 

Can it be done? Can we ever open up property of Amer- 
ica under our corporations, to the safe investment by the 
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people at large? The property instinct still exists. Men are 
not afraid to invest their capital in banks. They are not 
afraid to invest their money in a bank, because they know 
a bank, in some way or other, is subject to some kind of su- 
pervision and control. They are not afraid to invest their 
money in insurance companies, because they know that an 
insurance company is subject to some kind of control. They 
are not afraid to invest their money in anything that prom- 
ises a good thing. The American likes a good thing. But 
he likes to be in it on the basis with the rest of the men who 
are having a good thing in it. What he objects to is the 
geological corporation, here a stratification of bonds, here a 
stratification of stock, and here another stratification of 
- stock ad libitum, until the top can be reached. The Ameri- 
can of today does not object to going into the first story, or 
the second story; but he objects to being put in the garret, 
especially to being impaled on the lightning rod. 

The problem that confronts the lawyers, the statesmen, 
and the people of this country is just this: How can you 
take this new domain, inherited by all the people of the. 
United States from the laws of nature, just as certainly as 
they inherited the great landed domain from nature herself? 
How can you take that new domain, and so circumstance it 
by law that it will become the inheritance of the frugality 
and ambition of all the people? For my own part, I believe 
you must begin by having a uniform national corporation 
law. I do not believe it can be done so long as there are four- 
and-forty masters of every corporation. I believe there must 
be one master; that there must be one foundation on which 
to build; and that foundation the laws of the United States, 
as a nation, and the protection that the nation can give to it. 
This looks like a great step. It is a great step. It is no 
greater step, however, than the nation ventured when it took 
from the states the control of the banks, and made the banks 
of this country a national affair. It is no greater step than 
this nation took when it passed the Fourteenth Amendment 
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by which property is made secure against the laws and de- 
cisions of state governments. In the interest of property, 
the nation has taken such’a step as this. Why should it not 
take it in the interest of its people, themselves interested in 
its property? 
There is constitutional ground for the new edifice. I 
know that I am now meeting, perhaps, in the minds of my 
hearers, an interrogation mark; the question in their mind, 
has the nation power to incorporate? Has the nation power 
to regulate? Has the nation power to supervise? That the 
nation has power in the case of railroads no one denies. That 
it has power in the case of banks no one denies. That it has 
power in the case of great water transportation companies 
no one denies. That it would have power in the case of the 


great manufacturing companies is where the question creeps 
in 


But since the Supreme Court of the United States decid- 
ed the beef trust case because the significance of that decis- 


ion was not so much the fact that it lay the foundation for 


_the prosecution of some particular persons, as that it de 


clared, for the first time, that the nation had control over a 
mighty domain of hitherto untouched authority since the 
beef trust case the question is settled ; for in that case it was 
held that manufacturing corporations, the general and sub- 
stantial current of whose business was to manufacture in 
one state and sell in another were engaged in interstate com- 
merce. And it is to reach big corporations like this—the na- 
tion corporations—that the power of the national govern | 
ment ought to be exercised. What would then happen? Cor- 
porations would be organized to compete with existing cor- 
porations—these big beef companies with the amalgamated 
copper or with the steel company. They would be incorpor- 
ated under the United States laws. The United States would 
open in connection with such corporations an exchange un- 
der the regulations and rules of which these various secur- 
ities would be sold. There are now eleven billion dollars ly- 
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- ing in the banks of this country ready to be invested. The 
great corporations are living on that now; are borrowing it; 
are compelled to borrow it. The very moment the people 
would take a decided step on national corporation these ex- 
isting corporations would be compelled by the necessity of 
borrowing to transfer their own corporations into a national 
corporation, subjecting themselves to the same regulations 
that the law would require for a new corporation, or be ex- 
posed without means at hand to the kind of a competition 
that these billions of dollars now uninvested would create. 

The difficulty is not to devise a way. The difficulty is to 
arouse the people. The difficulty is to get away from preju- 
dice against the corporation as a corporation. The difficulty 

is to get the people to see what could be done, and what ought 
to be done, under circumstances such as these. And in that 
difficulty, in that great problem, confronting us, the lawyer, 
more than any one else, can be an apostle of the right; be- 
cause so far as I have been able to study men, and their dis- 
positions, a lawyer more than any one else has that disin- 
teredness, that habit of looking at things from the other 
man’s point of view, that enables him more than any one 
else to take a long step in the direction of righteousness. 
And what I ask you, gentlemen, today if I have done any- 
thing at all today toward dropping a thought into your mind, 
what I ask you to do is to promulgate the policy of corpor- 
ate regeneration. 

I know, and I have joined with others in celebrating the 
greatness of America. Our locomotives carry the trains of 
Russia across the plains of Siberia. Men up here in Mil- 
waukee are making the machinery that is digging gold out 
of the mines of South Africa; American engineers are build- 
ing bridges ever the streams of Central Asia. A manufact- 
urer in a little town in Illinois is making the rat traps that 
catch the rats of Smyrna. Wherever the commerce of the 
United States goes every door is open to it. Every part is 
filled with the enthusiasm and the industry of these United 
States. 
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Our political power has kept equal pace. First along the 
Atlantic coast, then over the mountains into this Mississippi 
Valley, then across the mountains down along that strip of 
garden we call the Pacific coast our political power has gone. 
Across the ocean we have gone. Half way across, the United 
States flag tells us of a country under the political domina- 
tion of the United States. Strain your eyes and look still 
further. Other islands there are that fly the flag of the 
United States. All around this great sphere the United 
States has established itself. Our great President brings 
peace to Japan and Russia; and political diplomacy and in- 
fluence is felt in every capital. 

But, my fellow lawyers, great as these things are, they 
are not the soul of America. The soul of America is her in- 
dividual citizenship. The soul of America is equal opportu- 
nity. The soul of America is opportunity, not only for civil 
and religious liberty, but for that personal independence that 
only a free field for private property will give. And I ask 
you in conclusion: What shall it profit us as a country, if we © 
gain the whole world and lose this soul? 
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THE RECOGNITION OF PANAMA. 


The discovery of America by Columbus resulted during 
an endeavor to find a westward passage to the Indies. When 
the boundaries of the main land of the western hemisphere 
were defined and the narrow isthmus against whose shores 
the waters of each ocean had beaten for ages was delineated 
the project of piercing its craggy, stony formation began to 
be agitated. The magnitude and expense of the scheme long 
_ deterred men of wealth from investing in it, although its im- 
portance to commerce has always been in a large measure 
comprehended. The discovery of gold in California and the 
growth on the Pacific slope gave a new impetus to the sug- 
gestion in the United States and the treaty of 1846 was made 
with New Granada, of which Panama then formed a part. 

This treaty was one of amity and commerce between two 
friendly powers, but the pith of it is found in Article 35th, 
which provided for transit across the isthmus. New Granada 
guaranteed that any mode of transit adopted across the isth- 
mus “shall be open and free to the Government and citi- 
zens” of this country and for the transportation of their mer- 
chandise and commerce. The United States guaranteed to 
New Granada “the perfect neutrality of the before men- 
tioned isthmus with the view that the free transit from the 

one sea to the other may not be interrupted or embarrassed” 
and aJso guaranteed “the rights of sovereignty and property 
which New Granada has or possesses in said territory.” The 
whole scope of the treaty was to insure transit between the 
two oceans. In order that this might be effective and that 
merchandise might at all. times be transhipped without fear 
of interruption New Granada guaranteed that the method of 
the transit, whether by canal or by railroad, should not be 
disturbed but should be free at all times. 
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The United States agreed to protect New Granada from 
foreign invasion or attack. It did not undertake to keep 
civil strife allayed among the Granadians. Their tendency 
to revolution was too pronounced for this government to as- 
sume to regulate their household affairs. Whenever occasion 
arose the United States government was explicit in main- 
taining that the extent of the obligation by this treaty on 
its part was to guarantee the inegrity of New Granada 
agains foreign interference. In the fall of 1865 the govern- 
ment of the United States of Colombia, the successor to New 
Granada, made a requisition upon our government to pro- 
vide a military force to repel a projected invasion of Panama 
by Colombian insurgents. Secretary Seward in disclaiming 
any liability of this government to accede to this demand and 
referring to the Article mentioned, said in a letter to our rep- 
resentative in Colombia: “The purpose of the stipulation 
was to guarantee the isthmus against seizure or invasion by 
a foreign power only. It could not have been contemplated 
that we were to become a party to any civil war in that . 
country by defending the isthmus against another party.” 
On October 29th, 1866, in a letter to the same representative 
of this government, the great Secretary used this language: 
“The United States have always abstained from any connec- 
_ tion with any questions of internal revolution in the State 
of Panama or any other of the states of the United States of 
Colombia and will continue to maintain a perfect neutrality 
in such domestic controversies. In the case, however, that 
the transit trade across the isthmus should suffer from an in- 
vasion from either domestic or foreign disturbances of the 
peace in the States of Panama the United States will hold 
themselves ready to protect the same.” In October, 1873, 
the Panama Railroad Company advised the State Depart- 
ment at Washington that the second revolution for the year 
was in progress and that traffic was disturbed thereby and 
requested this government to interfere to maintain the free- 
dom of transit for the railroad. Mr. Fish, the Sééretary of 
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State, in a communication to the then minister resident at 
Bogota, informed him that our “engagement” to guarantee 
the neutrality of the Isthmus “has never been acknowledged 
to embrace the duty of protecting the road across it from the 
violence of local factions.” 

The Colombian government has acceded to this interpreta- 
tion. In a communication to our minister resident, in Sep- 
tember, 1866, the Secretary of Foreign Relations of Colom- 
bia, distinctly maintained, that, when the transfer of sover- 
eignty of the territory possessed by his nation to a foreign 
power was attempted, the interpretation of the United States 
government could be sought in fulfillment of the treaty ob- 
ligation, “but not when the disturbances are confined to 

Colombian citizens.” While Colombia guaranteed that the 
route across the Isthmus should be kept open and unimpeded 
she repeatedly proved recreant to this pledge and summoned 
the United States to intervene in her behalf and to main- 
tain her national integrity against her own citizens. In 
fifty-seven years over fifty revolutions broke out in her do- 
mains. Many of them were justified by the corruption, cruel- 
ty and rapacity of the existing government. Others were 
incited solely by factional malcontents who desired to sup- 
plant the administration in power. Very frequently the 
scene of conflict was in Panama and the route of the rail- 
road company and it could not well be anywhere else if in 
that province. Our government often complied with the re- 
quest for aid and tendered assistance which resulted in quell- 
ing the rebellion, but it was always particular to assert that 
the treaty of 1846 imposed no obligation of intervention. 
If it intervened at all it was in the interest of humanity and 
to prevent the obstruction of interoceanic traffic and in no 
instance was the duty of this government to interpose its 
power recognized. On the other hand the existence of any 
obligation to interfere in the domestic broils of Colombia was 
persistently disavowed. The magnitude of our interests in 
Panama and the importance of keeping the railroad in opera- 
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tion impelled our government to join with Colombia to sup- 
press the revolt which checked the traffic across the Isthmus. 
The government denied its obligation and then honored the 
call made upon it. . 

It is important, therefore, to a clear comprehension of our 
relations with Colombia growing out of the famous treaty 
of 1964 to keep in mind that the United States was not in 
duty~bound to join with Colombia to suppress revolution 
among its people even though the theater of the conflict was 
in Panama and impeded transit across the Isthmus. If Co- 
lombia failed to keep traffic unobstructed this government 
might interfere. The dominating inducement for our in- 
terposition, however, was not to aid Colombia or to take part 
in any factional contest, but only that the railroad might . 
continue operating normally and that interference found 
justification in the proposition that the gist of the treaty was 
to insure uninterrupted transit. 

A brief resumé of the salient events succeeding the rati- 
fication of the treaty of 1846 may not be amiss. In 1850 the | 
Bulwer-Lytton treaty with Great Britain was ratified. Its 
purpose was to provide for the building of a canal connecting 
the two oceans as a private enterprise to be operated under 
the tutelage of the two contracting nations. Nothing came 
of this project and public sentiment in this country ultimate- 
ly crystallized against any joint protectorate over the con- - 
‘templated canal. 

Fifty years later Great Britain joined with the United 
States in the Hay-Pauncefote treaty whereby the former na- 
tion eliminated the objectionable feature and provided that . 
the canal should be open to all nations but be operated under 
the direction of our own government. 

The intensity of the slavery agitation in the fifties, the 
Civil War and the mighty problems growing out of it, en- 
grossed the attention of our people and the canal project was 
held in abeyance. The recent enormous growth of our Pa- 
cifie states and the developments in Alaska, the addition of 
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Hawaii to our possessions, our interests in the Philippines, 
the increasing trade with Japan and China, and the necessity 
for a more direct route for our ships of war between the two 
great oceans have forced upon us the importance of making 
effective the project so long incubating of penetrating the 
Isthmus with a canal. In 1849 the Panama Railroad was 
chartered and has been in operation since 1858, but it is, of 
course, not a substitute for adequate water transportation. 
Colombia granted a concession to the French Panama Canal 
Company and an enormous mount of work was performed in 
attempting to build its canal. The work was carried on ex- — 
travagantly and in 1889 the company was in the hands of a 
receiver. Upon a reorganization of the company concessions 
were granted from time to time extending the date for the 
completion of the canal to 1910. The last concession was 
granted in 1900 and $1,000,000.00 were paid for the privilege. 
Little work was being done by the reorganized company and 
it became obvious that the undertaking was too stupendous 
for private.enterprise. In June, 1902, the Spooner act be- 
came a law. This enactment empowered the President to 
purchase the rights and property of the Panama Canal Com- 
pany, including its rights in the railroad company, at a cost 
not exceeding $40,000,00.00, and also to acquire from Colom- 
bia on reasonable terms a six mile strip across the Isthmus. 
The Act further provided that if the President was unable 
to make these acquisitions “within a reasonable time and 
upon reasonable terms” that he should obtain the Nica- 
rauguan route. This Act denotes the determination to cut 
a canal through from ocean to ocean and also a decided 
preference for the route through the Isthmus of Panama. 

In the early part of 1903 the Secretary of State, with a 
representative from Colombia, formulated a proposed treaty 
between Colombia and this government with the assent of 
the Panama Canal Company by which the rights of the Com- 
pany were to be transferred to the United States for $40,- 
000,000.00, and the government of Colombia was to transfer 
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a strip six miles in width across the Isthmus to our govern- 
_ ment in consideration of $10,000,000.00 and an annuai pay- 
ment of $250,000.00. The treaty was ratified by our Senate 
in March, 1903, and was transmitted to the Colombian govy- 
ernment and laid before its Congress which convened June 
20th, of that year. The treaty apparently was desired by the 
Colombians. That nation would derive more benefit from 
a canal than any other. It was to receive a liberal cash pay- 
ment and a large yearly annuity, when as a matter of actual 
profit it could well have afforded to transfer without price 
the strip of territory and all the accompanying privileges 
for the purpose of securing the building of a canal through 
its domain. Of course the Colombian Congress had the right 
to reject the treaty. Its validity depended upon its ratifica- 
tion by that Congress as well as by our own Senate. The 
treaty, however, was executed by the representatives of the 
Colombian government and of our own as well without cavil 
as to its terms. This implied that the governments which 
accredited the representation would honestly attempt to se- 
cure its ratification or at least would not secretly undermine 
what they had openly consummated. Acting President Mar- 
roquin and his advisers were against the treaty from the time 
it was presented to the Colombian Congress until its rejec- 
tion August 12th, 1903. The excuse for the rejection of the 
treaty was that by its terms Colombia would part with her 
sovereignty in the territory to be traversed by the contem- 
plated canal and that the rights of the two countries to the 
treaty should be more clearly defined. The only authority to 
be exercised by the United States government over this strip 
of land pursuant to the treaty was merely incidental to the 
enormous undertaking and what was necessary to secure 
an uninterrupted traffic. Two reasons really induced the 
rejection of the treaty: ‘The one, the belief that more money 
could be extorted from the United States; the other, that the 
last concession to the French Panama Canal Company might 
be nullified. If this grant were invalidated the concession 
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or privilege to the Company would expire in another year 
and its rights be forfeited. Although the government had 
accepted $1,000,000.00 for the extension of this concession 
yet there seemed to be no compunction on the part of the 
members of the Congress or of the administration to abrogate 
the grant. A treaty could then be made with the United 
States ignoring the Canal Company and the large sum which 
equitably should be paid to that Company would be turned 
over to the Colombian government. During the considera- 
tion of the treaty by the Colombian Congress and anticipat- 
ing its probable rejection by that body, there were mutter- 
ings of revolution in Panama. The letters of Mr. Beaupre, 
our minister resident in Bogota, to our state department 
show clearly that under the spur of the Marroquin adminis- 
tration the sentiments of the government, of the Congress, 
and of the press were nearly a unit agains ratification and 
the opinion was also prevalent that Panama would rebel if 
the Congress carried out its obvious purpose to refuse to 
ratify the treaty. After the final vote was taken the Con- 
gress continued in secret session until October 31st, with no 
other business than the consideration of the treaty or mat- 
ters connected with it. Eventually a committee was appoint- 
ed, and a report rendered advocating in bald terms the post- 
ponement of the question in order that the last extension 
to the Panama Canal Company could be swept aside and 
then its easement would end in October, 1904. The Con- 
gresses finally held up the whole matter by deferring further 
action indefinitely. 

Obaldia, a leader among the people of Panama, was out- 
spoken in favor of ratification, and insistent that a revolu- 
tion would follow rejection, yet the singular thing is that 
President Marroquin appointed him governor of the province 
of Panama. 

The President, apprehending what any well informed man 
could readily anticipate, that a revolution in Panama was 
imminent and if it occurred that traffic would be obstructed, 
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immediately organized to prevent this. He did precisely 
what had repeatedly been done before by our government and 
for the same purpose, that is, interfered to keep the railroad 
open. Commander Hubbard, an able, courageous, genuine 
American, was at Colon on the Atlantic side with the third 
rate United States cruiser Nashville. A cablegram was sent 
to this officer on November 2nd containing the following 
directions: “Maintain free and unobstructed transit. If in- 
terruption threatened by armed force, occupy the line of 
the railroad. Prevent landing of any armed force with hos- 
tile intent, either government or insurgent, either at Colon, 
Porto Bello or other point. Government force reported ap- 
proaching the Isthmus in vessels. Prevent their landing if 
in your judgment this would precipitate a conflict.” Mes- 
sages of similar import were sent to the commander of the 
three other cruisers, two of which were to proceed to Pan- 
ama, the westerly port of the Isthmus. Before Commander 
Hubbard received this cablegram and early in the morning 
of the third, the Colombian gunboat Cartagena arrived at - 
Colon with about five hundred soldiers and they disembarked 
without any interference from Commander Hubbard. When 
he received the message from Washington he went on shore 
and ascertained that the two generals in command of the 
Colombian troops which had disembarked from the gunboat 
had gone to Panama to arrange for the encampment and care 
of their troops, leaving Col. Torres in immediate command 
at Colon. Commander Hubbard also learned that the Pan- 
ama Railroad Company would not transport the government 
forces over its road except upon the order of the Governor © 
of Panama. Commander Hubbard returned to his cruiser 
but again went on shore about 5:30 in the evening and was 
advised that leave had been granted for the transportation of 
troops over the railroad the following morning. Ascertain- 
ing that a provisional government had been established at 
Panama and that the two generals of the Colombian gov- 
ernment were held as prisoners of war, he orally forbade the 
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transportation of troops of either party. Early in the morn- 
ing of the fourth he supplemented his verbal prohibition 
by a written notice of like purport, also notifying the prefect 
of Colon and Col. Torres, the Colombian commander. This 
officer about 11 o’clock first learned that a revolution was in 
progress in Panama; that the town was in possession of the 
insurgents and that the Colombian generals had been seized. 
With South American braggadocio and lack of tact he an- 
nounced to the American consul that unless the Colombian 
generals were released by 2 o’clock that afternoon he would 
open fire on the town of Colon and kill every American citi- 
zen in the place; and the advice of Commander Hubbard was 
asked in this emergency. This resolute officer promptly ad- 
_ vised the American citizens to gather in the stone shed of 
the railroad company and landed from the Nashville forty- 
two men with orders to take possession of this building and 
put it in condition of defence. These United States marines 
undismayed by the fact that they were outnumbered ten to 
one, held the shed and by their fearlessness and determina- 
tion prevented any attack by the Colombian soldiers who 
surrounded the building and were vociferous in their threat- 
enings. After an hour or two Col. Torres, appreciating that 
his bluster was having no effect, had an interview with the 
officer in command of the United States troops, professing 
great friendship to the Americans and offered to withdraw 
his force to Monkey Hill, some little distance outside of the 
town, if Commander Hubbard would return his men to the 
Nashville, and this course was adopted. On the morning of 
the 5th Commander Hubbard was apprised that Col. Torres 
had not withdrawn his force to Monkey Hill, but was occupy- 
ing buildings at the border of the town threatening to take 
possession of Colon again. 

Commander Hubbard re-embarked his men with one- 
pounders mounted on platform cars and again stationed his 
troops in the railroad building. . He then had an interview 
with Col. Torres, charging him with bad faith in not remov- 
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ing his troops as agreed upon. He also informed the Colom- 
bian commander that the troops of neither party to the revo- 
lution should be transported over the railroad, that the 
American citizens must be protected and the transit across 
the Isthmus maintained unobstructed. Col. Torres again 
marched into the town but no hostile manifestations were 
made. Commander Hubbard, as he had done the preceding 
afternoon, patrolled close in shore with the Nashville. Early 
in the evening of the 5th Col. Torres, with his four hundred 
and seventy-four men, embarked on the steamer Orinoco and 
returned to Cartagena. This fiasco of Col. Torres was one 
of bravado and swaggering from the outset. With nearly 
five hundred men on Colombian soil he lacked the courage to 
attack the forty-two United States troops who had disem- 
barked from the Nashville. He left the town not by reason 
of any threat or suggestion from Commander Hubbard, but 
at the instigation of representatives of the revolutionists 
and after he was informed that they had organized a gov- . 
ernment. 

At the Panama end of the line there were 1,500 Colombian 
troops, but they were mesmerized into revolutionists and the 
government was changed on the evening of the 3rd from a 
province of Colombia into an independent nation without 
any bloodshed. The sentiment among the Panamaians was 
unanimous in favor of the rebellion and the contagion was 
imparted to the troops and the state organization was made 
effective at once. This rebellion was the logical and nat- 
ural outcome of the refusal to adopt the Hay-Herran treaty. © 

Prior to 1885 Panama was a sovereign state, one of the 
Colombian confederacy. Its local administration was en- 
trusted to its own legislature. Doctor Nunez that year suc- 
ceeded in a revolution, annulled the existing constitution 
and substituted another which stripped Panama of its local 
control and committed its regulation to the Colombian Con- 
gress, while the integrity of other states of the republic 
remained intact. Of the $15,000,000.00 contributed to the 
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Colombian exchequer by the canal and railroad companies, 
not a dollar found its way into improvements in Panama ex- 
cept the annual stipend of $25,000.00, which, by the terms 
of the concession to the railroad company had to be paid to 
the department of Panama. These large revenues went to 
enrich the profligate political manipulators at Bogota. The 
mongrel Spanish Indians who compose the inhabitants of 
Colombia were always prone to insurrection and by reason of 
the loss of sovereignty and the spoliation of its revenues, the 
tether which bound Panama to the confederacy became 
frayed and revolts were frequent. 

The one project close to the heart of every Panamaian was 
the construction of this canal. A large sum would be ex- 


_ pended in its building and an annual revenue would be de- 


rived from its operation. The inhabitants realized that the 
United States was determined to cut a canal through to the 
Picific somewhere and if one through their territory was 
made onerous or obstructed by an attempt at extortion, the 
Nicaraguan route, preferred by many, would be adopted. 
When the Congress of Colombia cast aside the golden oppor- 
tunity, the national feeling, meager at best, disappeared. 
With the loss of political rights most cherished by man, with 
the deprivation of revenues, a good portion of which ought of 
right to have been expended for the betterment of their de- 
partment, it is not surprising that the inhabitants of Pan- 
ama were ready to shake off their galling allegiance to the 
Colombian government whenever the opportune hour ar- 
rived. Again there was no geographic cohesion between Pan- 
ama and Bogota and little inter communication. They were 
separated by a long, impassable wilderness, and there was no 
railroad to foster traffic and thus stimulate unity of senti- 
ment. It was obvious, therefore, to anyone at all familiar 
with the interest which the people of Panama felt in the 
ratification of the Hay-Herran treaty that revolution was 
inevitable if the government failed to adopt it. 

Insinuations were rife after the revolution in Panama that 
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the United States government had inspired the revolt. The 
circumstances enumerated show that no extraneous aid was 
required to accomplish the rebellion and there is not a glim- 
mer of warrant for the innuendos indulged in. The citizens 
of Panama in fomenting their revolution may have hoped 
that the deep interest which the United States government 
possessed in the project of an Isthmian canal would induce 
the recognition of the rebellious government. It may also 
be granted that the President and his advisers were cognizant 
of the tendency toward secession by the Panamaians in the 
event of the failure of the Colombian Congress to approve 
the treaty. These deductions would occur to any man con- 
versant with the situation of affairs. They involve, however, 
no charge that the President inspired the revolution. He 
simply took advantage of affairs as they occurred. Had he 
done otherwise he would have proven recreant in an import- 
ant emergency and departed from the uniform course of our 
government in dealing with insurrections in this unfortunate 
province. The matter, however, is effectually disposed of by 
the emphatic denials of President Roosevelt and his lamented 
Secretary of State. The President, in his message of Janu: 
ary 4th, 1904, to the Senate and House of Representatives, 
says: 

“T hesitate to refer to the injurious insinuations which 
have been made of complicity by this government in the revo- 
lutionary movement in Panama. They are as destitute of 
foundation as of propriety. The only excuse for my mention: 
ing them is the fear lest unthinking persons might mistake 
for acquiescence the silence of mere self-respect. I think 
proper to say, therefore, that no one connected with this gov- 
ernment had any part in preparing, inciting or encouraging 
the late revolution on the Isthmus of Panama, and that save 
from the reports of our military and naval officers, given 
above, no one connected with this government had any pre 
vious knowledge of the revolution except such as was accessi- 
ble to any person of ordinary intelligence who read the news- 
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papers and kept up a current acquaintance with public 
affairs.” 

Secretary Hay in his note of January 5th, 1904, to General 
Reyes, the special representative of Colombia at Washington, 
is equally direct in his denial of any complicity with the 
revolutionists. Hesays: “Any charge that this government, 
or any responsible member of it, held intercourse, whether 
official or unofficial, with agents of revolution in Colombia, 
is utterly without justification. 

“Equally so is the insinuation that any action of this gov- 
ernment, prior to the revolution in Panama, was the result 
of complicity with the plans of the revolutionists. The De- 
partment sees fit to make these denials, and it makes them 

finally.” 

The government was organized at Panama on the 4th as 
a distinct entity—a de facto government in full control, al- 
though the constitution was not adopted until February fol- 
lowing. The fifteen hundred Colombian soldiers could have 
suppressed the rebellion on short notice. They knew the 
justice of the cause of the revolutionists and sympathized 
with it and became a part of it. On the 6th our government 
authorized its representative on the ground to treat with the 
new government. On the 13th the Republic of Panama was 
more formally recognized as the sovereign power on the 
Isthmus by the administration at Washington receiving an 
envoy extraordinary accredited by the new nation. On the 
16th France recognized the new government and other na- 
tions in swift succession until within about six weeks seven- 
teen governments had formally entered into relations with 
the new republic, thus denoting their belief in its actual 
political existence. 

What constitutes an independent sovereign state is the 
actual, governing, dominating authority in the defined terri- 
tory. Vattel says: “Every nation which governs itself under 
what form soever, without dependence on any foreign power, 
is a sovereign state.” 
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The length of time which sovereignty has obtained, the 
extent of territory embraced by it, a constitution or the form 
of government are not necessary factors in fixing sovereignty. 
The foreign nation looking for statehood is not called upon 
to pry into the mode with which the government is adminis- 
tered. If there is a body exercising the actual functions 
of government in supreme control a recognition of that dom- 
inant authority is justified by international law. The test 
by our government in forming diplomatic relations with a 
new nation has been to recognize the provisional government 
if “in possession and control.” Upon the deposition of Na- 
poleon III. of France at the close of the Franco-German war 
the direction to our envoy was to recognize the government 
of the republic provisionally in control. The same course 
was pursued upon the ascendency of the Thiers government 
a year later. So in 1889 when the de facto republic of Brazil 
was established Secretary Blaine wired our envoy at Rio de 
Janeiro to “maintain diplomatic relations with the provis- 
ional government of Brazil.” If the new entity has supplant- | 
ed its predecessor and its sway within the territory over 
which it assumes to exert dominion is settled and positive 
its recognition is proper and legitimate. I note that there 
is a distinction between recognizing an independent state, 
one which has severed its political relations from the parent 
state, and the recognition of a new nation in place of one 
deposed covering the same territory. The form of govern- 
ment has changed in France several times as the result of 
civil strife but the national entity has remained undisturbed. 
In recognizing a dismembered state if it actually exists as . 
an independent government recognition may be accorded it. 
Sovereignty does not depend upon recognition, but that is 
the act by which it is received into the family of nations. 
Before recognition occurs the revolted state should in fact 
have repelled effectively the authority of the parent state 
and be in actual command, although the acquiescence of the 
latter in the status of the new government is not essential. 
Phillimore says: 
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“But the refusal or the withholding of the consent of the 
old state, after the semblance of a present contest has ceased, 
upon the bare chance that she may one day or other recover 
her authority, is no legitimate bar to the complete and for- 
mal recognition of the new state by the other communities 
of the world, though it is most desirable that this recogni- 
tion should follow, and not precede, that of the old state.” 

So in Dana’s Wheaton :— 

“It is not necessary that the parent state or the deposed 
dynasty should have ceased from all efforts to regain its 
power. On the other hand, it is necessary that the contest 
should have been virtually decided.” 

Historicus (Creasy, page 680) states the proposition in 
_ this way: 

“On the other hand, if persons who once owned the rela- 
tion of subjects have been able, either by force of arms or 
otherwise, to divest themselves in a final and permanent 
manner of the status of subjects, then diplomatic transac- 
tions with such persons afford no justifiable ground of 
offense to their former sovereign, nor can they be regarded 
as a breach of neutrality or friendship.” 

The conditions in Panama on November 6th justified rec- 
ognition within these accepted principles. 

The inhabitants were not attached to the Colombian gov- 
ernment. They had lost their political and civil rights. 
They were anxious to declare their independence and the 
last act of folly in refusing to ratify the Hay-Herran treaty 
_ furnished a cause decided to be adequate by the nations of 
the earth. A temporary government was created in the 
hands of a provisional committee. It was in the first flush 
of authority on November 4th. It had increased in solidar- 
ity by the 13th, but the actual authority was as manifest 
when conceived as ten days later. Its dominion was unques- 
tionably accepted throughout Panama. It was the one ad- 
ministrative protector of life and property. It was unop- 
posed. The army of the government at Panama dissipated 
as a Colombian organization. The hostile forces under Col. 
Torres knew of the ending of Colombian mastery and the 
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substitution of an independent government by the insur- 
gents. With no soldiers at Colon to oppose him and no 
transit for any from Panama, Col. Torres, with his army, 
hied away to Cartagena, leaving the new state government 
in undisturbed sway. The ascendency of the revolutionary 
government was as bloodless as the capture of Fort enaais 
by volcanic Peter Stuyvesant. 

By the United States Constitution the reception of foreign 
envoys is the prerogative of the President. By this mode 
he formally puts the seal of approval to the sovereignty of — 
a new born nation. His act is unappealable, final. His 
judgment may be unwise, but the discretion is lodged with 
the Executive. The official or body charged with executive 
responsibility, which involves the solution of facts and the 
exercise of discretion, is above effective condemnation if the 
judgment pronounced be untainted with fraud or duplicity. 

The authority to grant franchises for the use of the streets 
of a city is generally transmitted by the legislature to 
the common council or local governing body of the munici- 
pality. That body may grant a franchise to one railroad 
company and later bestow a similar privilege upon a com- 
peting company, the effect of which may be to destroy the 
property value founded on the first franchise. The losing 
corporation is remediless. The possession of the power car- 
ries with it the exercise of discretion. What may have in- 
fluenced the granting of the second franchise is unimportant 
and not the subject of judicial inquiry if the transaction be 
honest. In a far greater degree is the important act of rec- 
ognizing the existence of the sovereignty of a new nation 
by the President, and which is his constitutional right and 
duty, a matter of discretion. In the present instance, how- 
ever, the facts within the compass of every person cried out 
for the recognition of Panama. As already noted, the 
equities were decidedly with that state. Men have become 
frantic over what they characterize the crushing out of the 
rights of Colombia by our might. It is a waste of maudlin 
sentiment to wail over the alleged wrong to that country. 
Her people are divided into warring factions. Uprisings to 
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overthrow the government in power have been frequent and 
any stable government is a myth. Without railroads or 
telegraphs or telephones to any extent, and with few schools 
and political corruption rampant, no substantial progress 
is going on in the country. The Marroquin government op- 
posed the Hay-Herron treaty, first, to gain time that it 
might repudiate its obligations to the French company, and, 
second, to extort a still larger price from the United States. 
The Colombian government expected to confiscate the prop- 
erty of the French company. The fact that its concession 
was founded on a large antecedent payment was no obstacle 
to the consummation of the outrage. Colombia with a firm 
progressive administration of its affairs, would of all coun- 
_ tries reap the most profit from the construction and opera- 
tion of the canal, yet her statesmen gave no heed to this 
advantage. 

The temptation to acquire the $40,000,000 properly due 
the French company for the transfer of its property inter- 
ests in order that it might be distributed among the coterie 
composing the “kitchen cabinet” of the Marroquin admin- 
istration was too alluring to be resisted by men whose code 
of honesty was lax at best. 

Another important consideration to be taken into the ac- 
count in determining whether an existing revolutionary gov- 
ernment shall be recognized is the effect recognition will 
have upon the nation tendering it and upon the world at 
large. The nations of the earth were deeply interested in 
the projected canal and this nation primarily so. A state 
comprising Panama alone would be preferable to deal with to 
' Colombia with its expansive territory sparsely settled, and 
with little unity of sentiment among its citizens. This gov- 
ernment could the more easily maintain uninterrupted 
transit through the Republic of Panama than through its 
territory as an appanage of Colombia, whose inhabitants 
are constantly prone to insurrection. I do not mean to suggest 
that these considerations would authorize the wresting of 
territory from Colombia, but when the question is presented 
of acknowledging an existing government they may not be 
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wholly unimportant. The importance of the canal over- 
topped any question of internal strife in a country where 
revolution had been for many years the rule, and a settled 
condition of affairs the exception. 

There was therefore a government, an organized entity, 
exercising supreme control in a given territory to the exclu- 
sion of the parent state. With this crucial fact established, 
the question of the time when recognition of its sovereignty 
should be made is of no particular consequence. 

Nor is the manner of intervention by the United States 
government properly the subject of criticism. The orders 
were to maintain transit uninterrupted. Every time this 
govenment has interfered it has been for the same purpose. 
In the revolts hitherto the maintenance of open transit and 
the refusal to allow troops to be transported stayed the re- 
bellion. Colombia then sought our intervention, on the pre- 
text that unless aid was given the movement of troops would 
be blocked. In 1885 the refusal to allow troops to use the 
railroad suppressed the rebellion and Panama was despoiled © 
of statehood. The order was the same in the present instance 
only its enforcement operated against instead of in favor of 
Colombia. The effect was due not to the order, but to, the 
defection of the Colombia troops. The government forces 


were not forbidden to land. They were already in Colon 


when the telegram was received by Commander Hubbard and 
Panama was in control of the government forces. It is fruit- 
less to speculate on what may have been the outcome if the 
United States had kept entirely away. \It may be said, how- | 
ever, in answer to the statement that Colombia would have 
crushed out the insurrection except for our interference, 
that in prior revolutions the United States was summoned to 
aid and its response alone prevented success to the revolted 
country. 

The fruition of this energetic policy on the part of the 
President will be the construction of a canal across the 
Isthmus—the crowning act of this epoch of great undertak- 
ings in our own: nation. ALFRED SPRING. 

FRANKLINVILLE, New York. 


XUM 
XUM 


XUM 


XUM 


REFORM OF OUR LAND LAWS. 871 


REFORM OF OUR LAND LAWS.! 


Standing here six years ago I sounded the first note for a 
comprehensive reform of our land laws. The movement then 
begun has steadily grown in momentum and intensity until 
now it is generally recognized that there are few, if any, 
subjects of greater consequence before the people of Virginia. 
It is no longer an academic question to which your attention 
is invited. It is a practical question, in which thoughtful 


- people all over the state are deeply interested, that demands 


consideration at your hands. It is no moot question for idle 
debate. It is a live question about which voters in every 
county are concerned, that requires action by those whom 
they have nominated and are about to nominate as their 
representatives in the next General Assembly.? 

The time has, therefore, passed when any member of the 
bar can afford to be ignorant of or indifferent to the subject. 
Some legislation is demanded for the relief of the people, 
and it is the duty of this association as well as of each in- 
dividual member of the bench and bar to see that Virginia 
gets none but the best. This has been the ambition of the 
speaker. The bill presented to the last legislature was drawn 
after years of study; after a comparison of the Australian, 
English, Canadian and American Acts; after personal in- 
vestigation of the practical operation of the Land Registra- 
tion Act of Massachusetts; after correspondence with prom- 
inent authorities on the subject at home and abroad; after 
interviews with such experts as could be reached in this 


1 Address by EvuGENE C. Massie Constitutional Convention of Virginia 
before the Virginia Bar Association at and inthe State legislature in regard 
Old Point, Va., August 8th, 1905. to the enactment of a system of Land 

2 Mr. Massie then enumerates the Title Registration, which we here omit. 
proceedings that have been had in the 
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country; and after consultation with such members of this 
association as could be induced to give any time to the sub- 
ject. It has been graciously commended by those who have 
considered it, and it is now your privilege to correct such 
defects as may have escaped the author and its previous 
critics. You are earnestly solicited to give the common- 
wealth the benefit of your. studious criticism. - 

It is impossible to go into every detail, but I beg leave to 
call your attention to a few salient features of the bill. In 
the first place, as originally drawn, it provides for the estab- 
lishment of a Court of Land Registration, as was contem- 
plated by the constitution. There is practically unanimity 
among the students of the subject, that a special court should, 
if possible, be given the administration of the registration 
system. This has not been done in some states, because there 
was no provision therefor in their constitutions. But it has 
been done in Massachusetts, and the constitution of Virginia 
has been drawn so as to permit us to follow her example. 


‘The reasons for a special court are apparent. The titles to 


lands involve questions of the greatest nicety and importance, 
requiring special learning, undisturbed consideration, patient 
investigation, and calm study for their just determination 
and settlement. It is surely best to have a court presided 
over by an expert in such matters, removed from the distrac- 
tions of general causes and the excitements of ordinary or 
extraordinary jury trials involving all sorts of questions, 
criminal as well as civil; and it is essential that the court 
should have no terms (except those of justice), but be al- 
ways open for the constant and expeditious dispatch of busi- 
ness. Under the proposed bill such a court would be estab- 
lished, with headquarters in our capital city but with power 
to sit in any county or corporation if necessary or advisable 
—like our State Corporation Commission. But the county 
and corporation clerks throughout the commonwealth are 
made assistant recorders, the sheriffs and city sergeants are 
made officers of the court, and all the records concerning any 
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title are permanently kept in the proper clerk’s office of the 
city or county in which the land lies. There are also not less 
than two examiners of title to be appointed in every county 
or city, who shall have the powers of commissioners in 
chancery both to hear and take evidence and who shall make 
report on titles to the court. Some discreet and competent 
attorney at law of the county or corporation in which the — 
land lies, is also to be appointed guardian ad litem for un- 
known persons or those under disabilities who may have an. 
interest in or claim against the land; and the court shall also 
employ the services of the county surveyor or city engineer 
whenever surveys are necessary. In addition to all these 
safeguards for the protection and convenience of parties, any 
issue of fact shall, when desired by any party, be tried in 
the circuit court of the county or proper corporation court 
of the city in which the land lies. Thus no pains have been 
spared to bring every proceeding home to the people in order 
that all matters of title may be determined and preserved 
where the land lies, and there will be no occasion for incon- 
venience either to litigants or lawyers. Provision is further 
made for a direct appeal from the Court of Land Registra- 
tion to the Supreme Court of Appeals. If the state corpora- 
tion commission has not proved burdensome to the people 
nor uncomfortable for the lawyers, the court of land regis- 
tration will be still less so in its practical operation. The 
expense of such a court which would serve all the people who 
own or desire to own homes in Virginia, would not exceed 
the annual appropriation made for the support of the “Crop 
Pest Commission” for the benefit of the limited class of fruit 
growers in the state, and is a mere bagatelle in comparison 
with the benefits to be derived from it. I hope to see such a 
court established and presided over by one to be sought by 
the office and so eminently qualified for the position that 
bench and bar and all the people shall be gratified by his elec- 
tion. Such a man I am sure can be found, and he will have 
a career worthy of the highest faculties and serenest con- 
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secration to the honor of our profession and the weal of the 
people. 

I have time to allude in detail to but one other feature of 
the bill, concerning the sale of lands for delinquent taxes 
The tax laws of Virginia appear to have always been in mis- 
erable and inextricable confusion, and the efforts to enforce 
them have resulted in countless and heart-rending woes to 
many innocent citizens. It may be conceded that the state 
should be able to collect her taxes with certainty and prompt- 
ness, and that failing to do so she should be permitted to take 
possession of and sell delinquent lands. But when she does 
this, she should do three other things: First, she should give 
the purchaser good title; second, she should sell the property 
at its fair market value; third, she should distribute the net 
proceeds, after the payment of taxes, cost and other charges, 
among those entitled thereto. But the state has never done, 
nor even pretended to do, any one of these things. She has 
only undertaken to sell the title of the person in whose name 
the land is assessed on the land books for the year in which ~ 
it has been returned delinquent. Now it is a notorious fact 
that of all the records in the State none are more inaccurate 
than the Land Books. In many instances lands are assessed 
for years in the name of dead persons or former owners who 
have long since parted with their titles. The purchaser of 
such lands would get no title at all, and on account of such 
and many other possible defects in titles acquired at tax sales 
they have never been considered of any certain value. The 
consequence has been that lands sold for taxes have never 
brought anything like their true value, but have usually been 
bought simply for the amount of taxes due upon them. The 
state has never done what she should to give the purchaser 
good title, and has shown equal or greater disregard for the 
rights of the true owner. In other words, the sale of lands 
for delinquent taxes has resulted in a practical forfeiture of 
the true owner’s title on the part of the state, and a wild or 
odious speculation upon his neighbor’s misfortunes on the 
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part of the purchaser. This is all wrong, and the bill under 
consideration will correct these great evils and do justice to 
all parties concerned. It provides for full notice of all de- 
linquencies to every owner of registered lands and gives him 
two years within which to redeem. There are two tax sales. 
At the first, the purchaser buys subject to the right of re- 
demption and receives a certificate of title upon which the 
transaction is registered. The owner is required to surren- 
der his certificate and can only regain it from the purchaser 
by paying to him the amount of the delinquent taxes paid by 
him with interest plus the sum of five dollars. This will in- 
sure the prompt collection of her taxes by the state, as ex- 
perience has shown. It is safe to say that in the large ma- 
_ jority of instances the owner will pay the taxes himself rather 
than surrender his certificate even temporarily; and if he 
does not, a purchaser will always be found to make the pay- 
ment promptly, since the transaction is bound to be a safe 
and profitable one for him. If the owner fails to redeem 
within two years after the first sale, the second and final sale 
is then made by the commissioner of revenue at public auc- 
tion after due advertisement, in the same manner as prop- 
erty is sold under a deed of trust; an absolute title is ac- 
quired by the purchaser, and the net proceeds of the sale, 
after paying costs and taxes with penalty and interest, are 
distributed to the owner or those having liens registered 
against the land in accordance with their respective rights. 
At such a sale the property will fetch its full market value, 
equity will be done to all and injustice to none. Let Virginia 
adopt these provisions and she will have a model system for 
the collection of all taxes on real estate, she will do justice 
in this respect to her landowners, and she will banish from 
her borders the baneful band of land grabbers whose odious 
traffic has brought distress and ruin to niany an honest but 
humble home. 

And now passing from these details of the proposed bill, 
let us consider some of the general principles involved and 


XUM 


876 39 AMERICAN LAW REVIEW. 


the results that will probably follow the adoption of the Tor- 
rens System in Virginia. I beg you will bear in mind the 
fundamental distinction between the record of evidences of 
title, such as we now have, and the registration of title such 
as the Torrens System affords. In the one case, all the evi- 
dences must be examined and weighed upon every occasion 
before any opinion can be formed of the validity of title; 
in the other, the title itself is transferred by the simple act 
of registration and no further inquiry is necessary. In the 
one case, as all the evidences must be examined every time, 
the omission or oversight by accident or otherwise of any 
material evidence is necessarily fatal to any safe opinion; 
and as the evidences of title are constantly accumulating, the 
difficulties as well as the dangers in forming opinions are 
being constantly multiplied. In the other case, since every 
act of registration is final, there are no such difficulties nor 
dangers to be encountered. In the one case, the only pos- 
sible result, after all the labor and skill that may be expend- 
ed, is an opinion which can only be based upon the records 
examined and must be qualified accordingly; and the same 
opinion might not be reached by any two lawyers. In the 
other case, you deal with the title itself and not with opin- 
ions concerning it. In the one case, it is well known that all 
the evidences of title need not be, and frequently are not, 
matters of record; and therefore, even the best and most ex- 
pert opinions must frequently be based upon uncertainties. 
In the other case, nothing can affect a title unless it be duly 
registered upon the certificate. In the one case, it is im- 
possible to keep a title good with certainty, even though you 
have cleared it today by an expensive law suit or other 
measures, because the system is radically defective and its 
lifeblood is filled with germs of disease. In the other case 
a perfect title is transferred by every act of registration and 
there are no constitutional defects to be feared. 

Such are some of the contrasts between the record system 
under which we are living, and the system of registration 
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that has spread from Australia throughout the races of pro- 
gressive peoples that use our tongue. 

“Experience hath shown,” says Mr. Blackstone, “that 
property best answers the purposes of civil life, especially in 
commercial countries, where its transfer and circulation are 
totally free and unrestrained.” This wise remark was made 
by that great authority almost a century and a half ago, and 
every year that has since elapsed has helped to demonstrate 
its wisdom. Certainly there is no property of greater in- 
trinsic value than land, and it is equally certain that it would 
best answer the purposes of civil life if its transfer were 
made totally free and unrestrained. What is the result of 
any and every restraint of trade? Does it.not narrow the 
_ market, lower the price of the article under its ban, and tend 
to exterminate the trader? This is a general law that ap- 
plies alike to reality and personality. If it is a good thing 
for people to deal in lands, every unnecessary restraint upon 
such dealings should be removed. If it is a good thing 
for every citizen to own his home, then- every unnecessary 
obstacle and expense in the way of such ownership should 
be removed. If it is a good thing for titles to be cleared up, 
settled, and kept good, a cheap, reasonable and certain meth- 
od should be provided for the purpose. If good titles, im- 
proved lands, and salable properties have greater taxable 
values and yield better returns for the public treasury, the 
commonwealth cannot afford to reject any law that will ac- 
complish such results. And I say without hesitation that 
all these things will be accomplished by the Torrens System 
of Land Registration—not in a day, not in a year, but just 
so soon as it can be put into full operation. 

If the ancient restraints upon the alienability and trans- 
fer of personal property that have been brushed away by the 
sensible growth of the Law Merchant, were attempted to be 
reimposed either by the legislative, executive or judicial de- 
partments of government, the suggestion would be regarded 
as an act of outrageous tyranny, and if persisted in would 
precipitate a bloody revolution. And if a tithe of the re- 
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straints that now surround the transfer of land were applied 
to the transfer of personal property, the wheels of trade 
would be abruptly stopped, the machinery of commerce would 
be rudely wrecked, and society should be reduced to a state 
of chaos. Why should there be such a difference between 
these two classes of property? I stand here to declare that 
the time has come when all unnecessary distinctions must 
cease, and that every unjust discrimination against real es- 
tate in Virginia must be terminated by law. As early as 1777 
Mr. Jefferson said, in speaking of the general revision of 
laws for Virginia: 

“T proposed to abolish the law of primogeniture, and to 
make real estate descendible in parcenary to the next of kin, 
as personal property is, by the statute of distribution.” That 
was a step in the right direction. It is now time to go fur- 
ther. 

In his work on “The Laws and Jurisprudence of England 
and America,” being a series of lectures delivered before 
Yale University in 1891-2, Judge John F. Dillon, the dis- - 
tinguished jurist and author, said: 

-“Real property with us does not serve as the foundation 
for personal distinction or family grandeur, and is invested 
with no peculiar sanctity. Its uses are those of property 
simply. It is an article of commerce, and its free circulation 
is encouraged. Without going into further details, I insist 
that the law of real property in this country ought to be as- 
similated as near as possible to the law of personal property, 
and that it is practicable to emancipate it from all of the per- 
nicious consequences of tenure, whether existing by the — 
common law or growing out of the doctrine of uses . . . . 
But I do earnestly maintain that it is owing simply to the 
inertia and conservatism of our bar that it is willing to let 
this great department of our law remain in its present condi- 
tion—chaotic, uncertain, complex, and abounding in sub- 
tleties and refinements; and this, although it is practicable 
to make it as simple, clear, and certain as any other part of 
our laws. Let us at length have deliverance from the remain- 
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ing vestiges of the bondage of the Norman conqueror, and 
from the heavy burdens which a long succession of English 
chancellors, albeit without any fault of theirs, have imposed 
upon us.’”’ 

Our land laws are inherited from England. We shook off 
the British yoke in 1776, and the fruits of that great revo- 
lution have been many. It is high time we were freeing our- 
selves from the bondage of the old feudal laws which even 
England herself is repudiating. 

Any law that prevents the free use and transfer of prop- 
erty curtails to that extent the liberties of the people. Any 
law that puts an unnecessary tax on property is in its nature 
tyrannical. Any law that bears unequally upon the people 
is unjust. Any law that operates for the benefit of one class 
of citizens at the expense of another is outrageous. Any 
law that may deprive one man of his property without notice 
and bestow it upon another is intolerable. 

Our present land laws do all these things; and because they 
de them we ought to undo the whole system and provide an- 
other for the public good. There can be no free use and trans- 
fer of lands so long as titles remain cumbersome, costly, and 
uncertain; the necessity for perpetual examinations of title 
is an unnecessary tax on lands, bears unequally upon the 
people, and operates for the benefit of one class of citizens 
_ at the expense of all others. Every free man who cares for 
his rights should declare that no man shall receive his sup- 
port for public office in Virginia who does not promise to 
correct these abuses. They will all be cured by the Torrens 
System, which is no experiment but has been tried and tested 
by some of the most conservative and also the most pro- 
gressive countries on both sides of the Atlantic. Nay, the 
testimony comes from three continents and from the isles of 
two oceans. Australia, Tasmania, New Zeland, British Co- 
lumbia, Manitoba, Ontario, England, Scotland, Illinois, Cali- 
fornia, Massachusetts, Minnesota, Oregon, Colorado, Porto 
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Rico, Hawaii, and the Philippine Islands have blazed the way 
and all proclaim the worth of the Torrens System; while 
Georgia, Iowa, Kentucky, Louisiana, Maine, Michigan, Mis- 
souri, New York, North Dakota, Pennsylvania, Rhode Isl- 
and, Tennessee, Texas, Washington, West Virginia and Wis- 
consin have taken steps to follow the lead. The question is 
shall Virginia keep up with the procession, or halting lag 
behind? The answer must first come from you, my brethren 
of the bar, who should be the leaders of thought and progress 
not only for Virginia but for the South and our kinsmen 
North, East, and West, as our spiritual and legal ancestors 
were wont to do. Constitutional questions are no longer to 
be apprehended, both because of the provision in the consti- 
tution of Virginia and because such questions have been 
fought out and solved in the forums of other States.! 

These cases dealing with the Torrens Acts of other States 
should be conclusive. But as ‘it is human to err,”’ so is it 
eminently legal to doubt. And doubters may still be found who 
seize upon that clause or the XIV Amendment of the Constitu- . 
tion of the United States, saying: ‘* Nor shall any State de- 
prive any person of life, liberty, or property, without due 
process of law,’’ and endeavor to entrench themselves within 
its mysteries. The Supreme Court has remarked more than 
once upon ‘*the abundant evidence that there exists some 
strange misconception of this provision,’’ and has been wearied 
into chiding the lawyers with having looked upon the clause 
‘¢as a means of bringing to the test of the decision of this court 
the abstract opinions of every unsuccessful litigant in a State 
court of the justice of the decision against him, and of the . 
merits of the legislation on which such a decision may be 
founded.’’ ? 

The court has never undertaken to give any comprehensive 


1 People v. Chase, 165 Ill. 527; 36 179 U. S. 404; State v. Guilbert, 56 
L. R. A. 105; People v. Simon, 176 Ill. Ohio, 575; State v. Westfall, 84 Minn. 
165; 44 L. R. A. 801; Tyler v. Judges 437; 57 L. R. A. 297. 

of the Court of Registration, 175 Mass. 2 Davidson v. New Orleans, 95 U. 
71; 61 L. R. A. 483; William B. Tyler 8.97; Missouri Pacific R. R. v. Humes 
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definition of the phrase but has declared that it will deal with 
each case as it arises, pronouncing it the part of wisdom to 
ascertain the intent and application of such an important phrase 
of the Federal constitution, ‘* by the gradual process of judicial 
inclusion and exclusion, as the cases presented for such decision 
shall require, with the reasoning on which such decisions may 
be founded.’’! It is believed that a sufficient number of such 
cases have been decided to establish the constitutionality of the 
bill under discussion, as will appear from the following cita- 
tions. Due process of law does not necessarily imply a regular 
proceeding in a court of justice, or after the manner of such 
courts; ? it does not necessarily imply delay * nor a plenary suit 
and trial by jury;* it does not require presentment and indict- 
ment by grand jury,® but an information instead of an indict- 
ment is sufficient. Passing to positive expressions, the Federal 


courts have held ‘‘ due process of law’’ under the Federal con- 
stitution to be equivalent to the words ‘law of the land’”’ in 
Magna Charta.’ 


The ‘*due process of law’’ clause of the XIV Amendment 
was intended as an additional security against the arbitrary de- 
privation of life and property and the arbitrary spoliation of 
property. ® 

Legislation general in its operation upon the subjects to 
which it relates and enforceable by process or proceedings 
adapted to the nature of the case, affords ‘* due process of law; ’’ ® 
and so does a State statute, general in its application, embracing 
all persons under substantially like circumstances, and not being 
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How. 272. 

3 Kennard v. Louisiana, 92 U. S. 
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an arbitrary exercise of power.!_ The constitution does not de- 
clare what principles are to be applied to ascertain ‘* due process 
of law; ’”’ yet it is manifest that it was not left to the legislative 
power to enact any process which might be devised.? But 
forms of procedure in the State courts are not controlled by the. 
XIV Amendment, provided the fundamental rights secured by 
the amendment are not denied.’ ‘+ Every State has the power 
to regulate the manner and conditions upon which real and per- 
sonal property within its territory may be acquired, enjoyed, 
and transferred. Substituted services by publication or in any 
other authorized form, may be sufficient to,inform parties of the 
object of prodeedings taken, where property is once brought 
under control of the court by seizure or some equivalent act. 
The law assumes that property is always in the possession of its 
owner, in person or by agent; and it proceeds upon the theory 
that its seizure will inform him, not only that it is taken into 
the custody of the court, but that he must look to any proceed- 
ings authorized by law upon such seizure for its condemnation 
and sale. * * * In other words such service may answer in - 
all actions which are substantially proceedings in rem.’’* A 
State has ‘* control over property within its limits; and the con- 
dition of ownership of real estate therein, whether the owner 
be stranger or citizen, is subject to its rules concerning the hold- 
ing, the transfer, liability to obligations private or public, and 
the modes of establishing title thereto, * * * and no pro- 
ceeding which it provides can be declared invalid, unless in con- 
flict with some special inhibitions of the constitution, or against 
natural justice.’’® ‘*The power of the State to regulate the 
tenure of real property within her limits, and the modes of . 
acquisition andtransfer, * * * is undoubted.’’* In Holden 
v. Hardy,’ areview of all the cases concerning due process of law 
led tothe statement that inpassing upon the validity of State leg- 


1 Jones v. Brim, 165 U. S. 175; 6 U. S. v, Fox, 94 U. S. 315. See 
Leeper v. Texas, 139 U. S. 462. also McCormick »v. Sullivant, 10 Wheat. 
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islation under the XIV Amendment ‘* this court has not failed to 
recognize the fact that the law is to a certain extent a progressive 
science; that in some of the States methods of procedure which, 
at the time the constitution was adopted, were deemed essen- 
tial to the protection and safety of the people, or to the lib- 
erty of the citizen, have been found to be no longer neces- 
sary.” And after mentioning some of the changes that had 
taken place, attention was called to the probability that other 
changes of no less importance might be made in the future. 
The court said that “the constitution of the United States, 
which is necessarily and to a large extent inflexible and ex- 
ceedingly difficult of amendment, should not be so construed 
as to deprive the states of the power to so amend their laws 
- as to make them conform to the wishes of the citizens as they 
may deem best for the public welfare without bringing them 
into conflict with the supreme law of the land.” In the earlier 
case of Hurtado v. California,’ it had been finely said: ‘* The 
constitution of the United States was ordained, it is true, 
by descendants of Englishmen, who inherited the traditions 
of English law and history; but it was made for an unde- 
fined and expanding future, and for a people gathered and 
to be gathered from many nations and of many tongues. And 
while we take just pride in the principles and institutions 
of the common law, we are not to forget that in lands where 
other systems of jurisprudence prevail, the ideas and pro- 
cesses of civil justice are also not unknown . . . . Thereis 
nothing in Magna Charta, rightly construed as a broad char- 
ter of public right and law, which ought to exclude the best 
ideas of all systems and of every age; and as it was the char- 
acteristic principle of the common law to draw its inspira- 
tion from every fountain of justice, we are not to assume that 
the sources of its supply have been exhausted. On the con- 
trary, we should expect that the new and various experience 
of our situation and system will mould and shape it into 
new and not less useful forms.” It is fortunate for our gov- 
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ernment that such broad principles of adjudication and inter- 
pretation have swayed the Supreme Court of the United 
States since the days of its Great Chief Justice, John Mar. 
shall of Virginia; and faith in the permanence of our free 
institutions makes us confident that the greatest tribunal of 
law and order the world has ever seen will not readily depart 
from its grand and liberal traditions. In view of these au- 
thorities there would seem to be no reasonable ground to 
doubt the constitutionality of the Torrens Act proposed for 
Virginia, since it not only makes ample provision for per- 
sonal notice to all known claimants and provides for such 
personal service of process as is required in chancery pro- 
ceedings upon residents not under disability who are made 
known to the Court before final decree and can be reached by 
its process, unless such service be waived by appearance or 
otherwise, but also makes the proceedings in rem against the 
land itself and provides for a regular order of publication 
against all unknown and non-resident parties who may be 
concerned. I shall therefore allude to but one other case, 
that of Leigh v. Green, decided in 1903 and reported in 193 
U. 8. 79, in which it was held that “Due process of law is not 
denied the holder of a lien on real property by lack of any 
provision for personal service on him of notice of the pend- 
ency of proceedings in rem to enforce the lien acquired by a 
purchaser of the property at a tax sale, which are authorized 
by the Nebraska Statutes, where notice is given by publica- 
tion to all persons interested in the property to appear and 
set up their claims.” This was a case involving title under a 
tax sale. The court held that publication of notice was suf- 
ficient to bind resident as well as non-resident claimants of 
title. The proceeding was held to be in rem, under the Ne- 
braska statute so declaring, and notice by publication “to all 
persons interested,” was held to be good against all the 
world. It is worthy of note that the court quotes with ap- 
proval Tyler v. Registration Court Judges,' the case in which 
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Mr. Justice Holmes, who was then Chief Justice of the Su- 
preme Court of Massachusetts, upheld the Massachusetts 
Torrens Act against all assaults. 

So much for the legal aspects of the question. Let us turn 
once more, in conclusion, to the practical side of the situa- 
tion in Virginia. A few statements of fact and corrections 
of misunderstandings, and I am done. The proposed bill 
does not make the Torrens System compulsory, but leaves it 
optional with every man whether or not he will register his 
land. The cost of original registration is uncertain, but 
should be moderate. It is certain that no such permanent im- 
provement to real estate of equal value can be made at equal 
cost; and no one need undertake the cost who does not be- 
lieve it will pay. The cost of registration will be only once 
incurred, and will avoid the endless examinations of title 
now in vogue. After registration titles can be passed quick- 
ly, cheaply, and with certainty; and certificates of title will 
' be useful for quick loans, small loans, and short loans. The 
act will afford absolute protection against secret loans, and 
pocket deeds will be worthless. The act will promote the buy- 
ing of homes, and will prevent losses by defective title. The 
“good fellow” who goes to village, town, or city and gets on 
a spree will not be able in a drunken moment to swallow his 
home and uncover the heads of his innocent wife and defense- 
less babes to the cruel storm, any more than he can now do 
so, even though he may have his certificate of title in his 
bottle pocket. A deed must be presented along with the cer- 
tificate before any transfer can be made. The act is not “for 
the benefit of the money sharks,” but will help the farmers 
and every one who owns or deals in real estate. It will also 
benefit the commonwealth in many ways. What was “good 
enough for our fathers” is not necessarily “good enough for 
us.” If there were anything in that so-called argument, we 
would have to surrender the steamboat, railway, telephone, 
telegraph, and many other blessings of the twentieth cen- 
tury. “Our fathers” struck out for themselves, and we 
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honor them because they were revolutionists and achieved 
better things not only for themselves but for succeeding gen- 
erations. We will do well to follow their example. And 
finally, it is neither sacrilegious nor criminal to attempt a 
reform of the land laws. This much in answer to some of 
the “strong points” scored “by our friends the enemy” in 
the last house of delegates. It was charged by a number of 
newspapers last winter that the proposed bill was defeated in 
the legislature by a few lawyers who feared it would injure 
their business. That the leaders of the opposition were law- 
yers, is true; but that such honorable gentlemen fought the 
bill from personal and selfish motives, I am not prepared to 
believe. For members of the bar have always been ready to 
sacrifice private aims for public purposes, and no country 
can produce more illustrious exemplars of this fact than Vir- 
ginia. The patrons and advocates of this measure in the 
General Assembly are among those to sustain this statement, 
and furnish full proof that members of the Virginia bar are 
still mindful of the glorious traditions of our profession. If . 
it be shown, as I believe it has been, that the endless examina- 
tions of title required by our present land laws obstruct deal- 
ings in lands, depress values, and operate as a perpetual and 
unjust tax upon buyers and borrowers, I am satisfied that 
the honorable members of my profession will unite with me 
in endeavoring to relieve the people of these burdens. Breth- 
ren of the Virginia State Bar Association, I appeal to you 
_ for your potent aid in securing the reform of our land laws. 
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NOTES. 


The Publishers of the Review take pleasure in announcing that be- 
ginning with the year 1906 the Honorable Hannis Taylor, LL.D. 
(Edin. & Dub.) of Washington, D. C., will be associated with Judge 
Jones in the Editorship of the Review. Mr. Taylor is well known to 
the Profession as a former Minister Plenipotentiary of the United 
States to Spain and as the author of the following legal works which 
have given him a high reputation not only in this country but through- 
out Europe: Tae Oricin anp GRowTH oF THE EnG Lisa ConstTITUTION, 
which is used as a text-book in the University of Dublin and 
elsewhere; INTERNATIONAL Posiic Law, which is regarded as a 
leading authority in England; and JurispicTiION AND PROCEDURE 
oF THE SupREME CourT oF THE UniTep States, which was spoken 
of with hearty praise in the September-October number of the 
REVIEW. 

Mr. Taylor has been Professor of Constitutional and International 
Law in George Washington University since 1902. He appears in the 
Supreme Court of the United States in cases in which the Government 
is not interested. 

In view of Mr. Taylor’s eminence as an authority upon matters of 
International Law and his relations to the government at Washington 
as special counsel for the United States before the Spanish Treaty 
Claims Commission, he has been asked to conduct a department 
of the Review relating to International Law. He will also write 
upon Constitutional questions and upon other matters if occasion 
demands. 


The Portrait in this number is of the Honorable Henry St. George 
Tucker of Virginia, who was president of the American Bar Association 
for the year 1904-1905, anda portion of his address as such President is 
the first article in the present number. Mr. Tucker needs no introduction 
to our readers, as he is well-known from bis positions as a member of 
Congress from 1889 to 1897, as professor of Constitutional and Inter- 
national Law in Washington and Lee University and dean of its Law 
School for the years 1899-1902, and since then as dean of the Law 
School of the George Washington University at Washington, D. C. 
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Mr. Tucker is the newly elected president of the Jamestown Exposi- 
tion. He sailed from New York early in November to go to foreign 
capitals in the interest of the exposition, with letters from President 
Roosevelt, the Secretary of State, and the heads of the varicus Govern- 
ment departments. 


Of the authors of the other articles in this number Mr. Justice 
Autrrep Sprine of Franklinville is a justice of the Supreme Court of 
New York, having been appointed to this position by Governor Morton 
in January, 1895, and elected to the same position in the autumn of 
that year. He was assigned to the Appellate Division of that court by 
Governor Roosevelt in January, 1899. He is the author of the article 
on The Recognition of Panama, in this number, and also of the article 
on the Monroe Doctrine in the July-August Review. 

Eveene C. Massie, Esquire, of Richmond, Virginia, author of the 
address on Rerorm or Our Lanpd Laws, is a prominent member of the 
Richmond bar. He has long been interested in the subject of Land 
Title Registration, and has written and spoken frequently upon the 
subject. He has battled for years to introduce his system in Virginia. 
He succeeded in getting a special clause introduced into the new Con- 
stitution of the State empowering the Legislature to establish this sys- 
tem throughout the whole State, or any part thereof; and the bill he 
drew for this purpose only failed by three votes to pass the last House 
of Delegates. He is determined, if possible, to get it through the next 
Legislature, and believing that he could best accomplish this by be- 
coming a member of the House, he was elected a delegate. The Tor- 
rens system of land registration has been indorsed by the Chamber of 
Commerce and allied organizations of Richmond, Va., and the members 
have pledged to give the new method their hearty support, and will 
request the General Assembly to adopt legislation in behalf of the 
system. 

Epwin Maxer, LL.D., who writes on the DeveLopMENT oF INTERNA- 
TIONAL Law in the present number and who has heretofore contributed 
several articles on matters of International Law, is professor of Con- 
stitutional and International Law in the West Virginia University, 
Morgantown, W. Va. He has been a frequent contributor to the Eng- 
lish legal journals on similar subjects. — 

LAWRENCE MaxwkELL, Jr., Esq., whose excellent address as chair- 
man of the section on Legal Education of the American Bar Asso- 
ciation is in this number, is an eminent member of the Cincinnati 
bar. He was some ten years ago Solicitor General of the United 
States. 
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JupGEe Peter Stencer Grosscup, of the United States Circuit Court 
of Appeals, whose very interesting speech on Corporations is printed 
in this Review, is distinguished not only as a judge but as an orator. 


CRIME AND THE PonisHMENT oF CrimmNnALs. — President Roosevelt at 
Little Rock, Arkansas, on October 26, 1905, spoke of reforms needed to 
secure the prompt punishment of criminals. He addressed his speech 
particularly to members of the bench and bar, because the administra- 
tion of the law is in their hands and they are more potent than the rest 
of the community to secure reforms. Although this speech has been 
published in the newspapers quite generally throughout the country, 
we deem it important to keep the subject before the legal profession, 
to whose service this journal is devoted. 

The President spoke as follows : — 


I want to say just one word, suggested by the fact that Judge Rose was 
president of the American Bar Association and stands té-day one of that group 
of eminent American citizens, eminent for their services to the whole country, 
whom we know as the leaders of the American bar. I want to speak as a lay- 
man about certain services that the learned profession of which Judge Rose is 
so eminent a member can render to an even greater degree than they now ren- 
der to the American people. I know that there is a good deal of distrust, 
rightly, for the layman who speaks of law or of theology. 

But Iam going to say just a few words on the matter that concerns good 
citizenship, in which the layman has a right to expect leadership, both from 
lawyer and from theologian. We have a right to expect from the great profes- 
sion of the law a peculiar quantity and quality of service to the public. There 
are certain abuses in connection with our whole system of law to-day, which 
the layman cannot remedy, but which I earnestly hope that the men of the law 
will themselves remedy. Now here I have got to speak merely to my fellow 
laymen and shall have to invite correction. Our law comes down from the 
time when the State, the Government, was all-powerful, as compared to the 
individual; when the Government acted as a plaintiff and it was necesssary 
that every possible safeguard should be thrown around the defendant that he 
should be given every chance, and the fear of injustice was a synonym for fear 
of injustice to the private citizen, against whom the State proceeded. It came 
from atime, if my memory of history is right, when about five per cent (I am 
speaking now of the common law) of any given number of children born in 
England were punished by hanging — when people were hanged for the most 
trivial offenses, and when all the machinery of the law was in the hands of the 
Government and directed against the individual; so that the one thing that had 
to be done was to protect the individual. Circumstances in the past three or 
four centuries have wholly changed, but the pressure of the law has not 
changed nearly as rapidly. At present there is not the slightest question as to 
the individual rights being preserved. Of course there is the possibility of 
error in every human affair, but speaking generally, the man accused of crim- 


| 
| 
| 
| 
| 
| 
H 
XUM 


890 39 AMERICAN LAW REVIEW. 


inal wrong, especially the man accused of criminal wrong against the public, 
has every possible chance secured him; but the public has not got every chance 
secured to it. No greater service is being rendered the public to-day than by 
those members of the great profession whose good fortune it has been to 
stand for those prominently identified with the prosecution of crimes against 
the State. When I say crimes against the State, I not only refer to crimes like 
those of bribery and corruption, committed by any public official, but I mean 
such a crime as murder, or any similar hideous misdeed, where the offense ig 
not merely against the individual, but against the entire community. It is 
right to remember the interests of individuals, but it is right also to remember 
the interests of that great mass of individuals embodied in the public, in the 
Government. It is unfortunate that we have permitted practices. that were 
necessary three hundred years ago for the protection of innocent people, to be 
elaborated, to be perverted, so that they become a means for allowing crimi- 
nals to escape the punishment for their criminality. 


RIGHT OF APPEAL IS ABUSED. 


We urgently need in this country methods of expediting punishment, meth- 
ods for doing away wjth delay, methods which will secure to the public an 
even chance with the criminal —I don’t ask any more. If we can get an aver- 
age of just fifty per cent of the criminals we shall be pretty nearly all right and 
we will give the public an even chance with the criminal, whose offense is 
against the public. At present the right of appeal is in certain cases so abused 
as to make it a matter of the utmost difficulty ultimately to punish a man suffi- 
ciently rich or sufficiently influential to command really good legal talent. 
Now, Iam speaking of what I know, for I am speakiug in the light of experi- 
ences during the past three years in trying to get at certain public offenders 
who have been indicted, and some of whom it has been almost impossible 
to get into the jurisdiction of the courts at Washington in order to try them. 
There are others whose cases are Still on trial. I feel that the man who 
offends against the State occupies a position rather worse than that of any 
other criminal from the fact that he is a man who attacks everybody instead of 
just one person, so that it is not the special business of anyone to get at him. 
In consequence, if he can keep the forces of justice at bay long enough, if hecan 
secure one or two mistrials, gradually the popular interest evaporates and 
the criminal gets off. . 

Now as the judge has so well said, that the minute a man becomes President 
he ceases being the President of a party and is the President of every man, — 
woman and child within the confines of the nation. But I permit myself one 
particular bit of personal discrimination. I am just a trifle more intent on 
punishing the Republican offender than the Democratic offender, because he is 
my own scoundrel. Ifeel a certain sense of peculiar responsibility for him and 
I am going to unload that responsibility if I can. Of course, as we all know, 
offenses must come; but I have endeavored to carry out the scriptural injunc- 
tion to make it a matter of woe unto him by whom they come. [am happy to 
say that we have a reasonable portion of the offenders in question in stripes, 
but not up to the fifty per cent average that I should like, and I want to go a 
little further than we have yet gone. Then, too, if the law is reasonably 
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speedy and reasonably sure, it takes away one great excuse for lawlessness. If 
some horrible crime is committed, and the people feel that under the best cir- 
cumstances there will be an indefinite delay in the punishment of the criminal 
and that the punishment will be uncertain even when the time for administer- 
ing it comes, then a premium is put upon that kind of law-breaking, which 
more than any other is a menace to the law. We ought to stand against all 
forms of putting that premium on; the long delays of justice, the abuses of the 
pardoning powers, the sluggishness with which either court or attorney 
moves, all of those things count in bringing about the condition of affairs 
against which all of us must protest. 

Now, & layman can do but little more than to give utterance to the feeling 
that so many laymen have. I earnestly hope that the bench and bar of the United 
States will in all proper ways seek to see to it that the loose customs, for some 
of these things of which I complain are mere customs and not laws, inherited 
from the past when conditions were totally different, shall not be perverted so 
as to wrong the whole public by giving the criminal an advantage to which he 
is not entitled, and that some substantial improvement shall be made in the 
direction of securing greater expedition, and greater certainty in the adminis- 
tration of justice, especially in the administration of criminal justice. 


FepeRaL ReGuiation or RarLtroap Rates. —In the North Ameri- 
can Review for October last, the Honorable Richard Olney has a strong 
article on Some Legal Aspects of Railroad Rate-Making by Congress. 
We quote a few paragraphs to show the direction of his views on this 
question. He begins by stating the question as follows: — 


The real proposition now before the country cannot be mistaken however 
indirectly stated or ingeniously disguised. It is that Congress create a Com- 
mission which shall prescribe the rates of charge of common carriers engaged 
in the transportation of persons and freight between States, or between a State 
and a foreign country. Congress gets whatever authority it has over the sub- 
ject-matter under its power “‘ to regulate commerce with foreign nations and 
among the several States,’’ and it is settled that commerce includes trans- 
portation. 

The pertinent legal inquiries, therefore, are, first: Does the commerce clause 
of the Constitution authorize Congress to prescribe the charges of carriers en- 
gaged in the business of transportation with foreign nations and among the 
several States; second, if it does, may Congress delegate the power to a Com- 
mission; and, third, if it does, is the power qualified, and how, by the consti- 
tutional prohibition upon any preference to the ports of one State over those 
of another? 

These questions may be conveniently considered in the reverse order of 
their statement. I. The post-preference clause of the Constitution is, of 
course, a limitation of the power of Congress to regulate the national com- 
merce. That regulative power is not to be exercised so as to give an advan- 
tage or preference to a port or ports in one State over the port or ports of 
another State. The manifest purpose is that, so far as the ports of the several 
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States are concerned, national commerce shall be free to flow in its natural 
channels, and shall not be diverted from one port to another by any interference 
on the part of the national government. 

The great trunk lines of the country, engaged in national transportation 
between the interior and the sea-board, now carry on the business largely 
on what is known as the differential system. That system puts the ports ona 
common footing — puts a naturally inferior port on the same plane as a port 
naturally superior, by permitting the carrier that serves the former to charge 
lower rates. This equalization of the commercial qualities of ports, diverse 
in natural advantages, is competent for the railroads, since the property they 
own is private property and is practically under private control. But the same 
equalization is not within the power of the political entity known as the United 
States, since its powers are strictly limited by the national Constitution. 


II. After arguing this question he proceeds to inquire whether it is 
competent for Congress to delegate the power to establish rates of 
transportation, even if Congress may itself dictate rates. He thinks 
this question is an open one so far as the Supreme Court of the United 
States is concerned; and he believes on the principles asserted by that 
court, if Congress is authorized to prescribe such rates, it must do so 
itself by positive enactment. 

Ill. Can the power in Congress to dictate rates to the carriers of the 
country —a power never yet exercised either directly or indirectly 
through a commission — be justly regarded as conferred by the Con- 
stitution? 

He presents various considerations which, as he thinks, seem to show 
the practical impossibility of separating the ownership of the transport- 
ation business from the power to fix the carrier’s charges. In con- 
clusion he says: — 


Ours is a government in both State and nation by political parties, and to 
political rate- making for railroads — rate-making by politicians animated by 
partisan motives and working for partisan ends — the objections of an economic 
and business character and on the score of public policy generally are as obvious 
as they should prove insuperable. 


Senator Knox speaking before the Pittsburg Chamber of Commerce 
early in November, while believing that there should be some legislation 
by Congress regulating railroad rates, apparently does not wholly 
approve of the Esch-Townsend bill; and apparently does not approve 
of any plan which would take from the appellate court the right to 
suspend an order of the Interstate Commerce Commission, until the 
court had passed upon it. He declares that — 


A very short and simple law would reach the root of the trouble. It 
should provide that the tolls collected by common carriers and the practices 
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pursued by them should be just, fair and reasonable. The power to determine 
these tolls and practices should rest with the railroads and not be interfered 
with except upon complaint and after full hearing before the Interstate Com- 
merce Commission. The Commission should have the power, if it finds the 
complaint well founded, to declare what shall be a just, fairly remunerative 
and reasouable rate or practice to be charged or followed in place of the one 
declared to be unreasonable. This order of the Commission should take effect 
within such reasonable time as shall be prescribed by the Commission in the 
order, and should be final, subject only to attack for unlawfulness in the 
Federal courts, where it would have to stand or fall upon its merits. 

Such an act, with suitable provision for the regulation of joint rates upon 
traffic of international carriers would go to the full extent and no further 
than the recommendations made by the President in his last annual message. 
I am sincerely convinced that the time has come when Congress must, in 
justice to the public, exercise more fully its power in respect to railroad rates 
and legislation, and I believe that, in view of the misunderstanding and differ- 
ences of opinion relative to comparatively unimportant features of the problem 
that no relief is likely to be given in the immediate future unless some such 
comparatively simple measure is adopted. 


In a review of a book by Judge Noyes on American Railroad Rates 
in this number of the Review we have briefly indicated his views of 
the proper course of legislation on this subject. He would have the 
reasonableness of a rate complained of determined by the courts, and 
then, if the rate is found unreasonable, the Interstate Commission 
should proceed to make a new rate in place of that which had been 
declared unreasonable. He believes this plan leaves the courts and 
the Commission in their proper spheres, avoids all constitutional ques- 
tions, and gives effectual relief. 


A Trustee Must not Make a Prorit Out or nis Trust. — Mr. 
Ernest Arthur Jelf of the Inner Temple has collected in a little volume a 
concise historyjof Fifteen Decisive Battles of the Law, each of which estab- 
lished some important principle of law or equity. In the introduction 
t» this book the author says: There are some battles of the law which 
claim our attention for the same reasons that battles at arms claim our 
attention ; battles of enduring importance ; battles whose practical influ- 
ence is immense. Have not they also then for us ‘‘an abiding and 
actual interest?’’ Is it worth while here also to investigate the chain 
of causes and effects by which they have helped to bring the law into 
the condition in which we find it to-day? Must not we also speculate 
on how things must have been, if any of these law court’s battles had 
come to a different termination? 
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We,quote his account of the battle of Keech v. Sandford.’ This 
battle was fought in 1726. By this time it was already considered that 
a man was repeating a truism of ancient history if he said that Queen 
Anne was dead. Indeed, the reign of King George I. was drawing to its 
close. 

This battle was fought upon an altogether different battle field from 
those which we have hitherto described, for it was fought in the High 
Court of Chancery. Lord King, who at this time held the Great Seal as 
Lord Chancellor, was fifty-seven years of age. He had spoken long 
ago in the House of Commons upon the question of privilege which 
arose upon the Battle of Ashby and White, as described in an earlier 
chapter. On that occasion he had defended the victory of Ashby in 
a House where that victory was unpopular, and now it was his own turn 
to preside at a contest which was hardly less important in its way even 
than that famous Aylesbury case itself. The battle of Keech and Sand- 
ford is known as ‘‘ the Rumford Market case.’’ 

The facts are told us so shortly that we may, without fear of prolix- 
ity, copy the statement. 

‘* A person being possessed of a lease of the profits of a market, de- 
vised his estate to a trustee in trust for the infant. Before the expira~ 
tion of the term the trustee applied to the lessor for a renewal, for the 
benefit of the infant; which he refused, in regard that it being only of 
the profits of a market, there could be no distress, and must rest 
singly in covenant, which the infant could not do. There was clear . 
proof of the refusal to renew for the benefit of the infant, on which the 
trustee gets a lease made to himself.”’ 

This state of facts presented a difficult problem. The principle. that 
& man must not in general make a profit for himself out of a 
trust is a simple one; and was not in truth contested. It was 
said, however, that the express proof of the refusal by the lessor to - 
renew the lease to the infant distinguished this case and put it outside 
the principle. 

Would the court yield to this argument? It is scarcely too much to 
say that the whole future of equity hung upon the answer which should 
be given to this question. 

A bill had been brought by the infant to have the lease assigned to 
him and for an account of the profits. Was the infant to have the 
advantage of the fact that, whereas the trustee had done what he could 
as trustee to obtain a renewal for his cestui que trust, yet, failing that» 
had taken a lease for himself? That lease, if geanted to any other 


1 Sel. Cas. in Ch. 53. 
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person in the world but Sandford, would have been unimpeachable. 
How stood it with Sandford? 

Lord Chancellor King gave judgment in these words: ‘‘ I must con- 
sider this a trust for the infant. For I very well see, if a trustee on 
the refusal to renew might have a lease to himself, few trust estates 
would be renewed to cestui que use. Though I do not say there is a 
fraud in this case, yet he (the trustee) should rather have let it run 
out than to have had the lease himself. This may seem hard, that the 
trustee is the only person of all mankind who might not have the lease. 
But it is very proper that the rule should be strictly pursued and not 
in the least relaxed. For it is very obvious what would be the con- 
sequence of letting trustees have the lease on refusal to renew to cestuis 
que usent.’’ 

He therefore decreed that the lease should be assigned to the infant, 
and that the trustee should be indemnified from any covenants com- 
prised in the lease, and that there must be an account of the profits 
made since the renewal. 

Sandford may be imagined looking at Rumford Market as Romeo 
looked at Verona when he said: — 


“* * * Heaven is here 
Where Juliet lives: and every cat and dog 
And little mouse, every unworthy thing 
Live here in heaven, and may look on her: 
But Romeo may not! ’”* 


As the infant’s trustee he was not only unable to make a profit out of 
his trust in return for his trouble, but was even in a worse position 
than any other person in the world in respect of this lease. 

The Battle of Keech and Sandford established a great principle, which 
courts of equity have ever since upheld. Wherever a person clothed 
with a fiduciary or quasi-fiduciary character or position gains some 
personal advantage by availing himself of such character or position, a 
constructive trust is raised by courts of equity, such person becomes a 
constructive trustee, and the advantage gained must be held by him 
or the benefit of his cestui que trust. 

The rule has certainly not been weakened by authority from that day 
to this. If anything, it has been extended.! 

A curious recent case is Silkstone and Haigh Moon Coal Co. v. Edey,? 
but that was a case of fraud. 


1 See Mulvany v. Dillon, 1 Ball & Bradford» Brownjohn, 19 L. T. Rep. 
B. 409; Eyre v. Dolphin, 2 Ball & B. 248. 
298; James v. Dean, 15 Ves. 236; and 2 (1900) 1 Ch. 167. 
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We could not hesitate inincluding the Battle of Keech and Sandford 
as one of the decisive battles of the law. Decided the other way, it 
would have greatly eased the position of some innocent trustee ; but, 
for once that it had had that effect, it would have opened the door a 
hundred times to fraud. Sandford was notfraudulent; but equity had 
to think not only of actual fraud, but of the possibility, or rather 
probability, of fraud. 


ENFORCEMENT OF ARBITRAL AWARDS IN INTERNATIONAL ARBITRA- 
Tron. — At the Mohonk Lake Conference on International Arbitration, 
Mr. Justice Brewer of the Supreme Court of the United States in a 
short address made some interesting statements upon awards between 
nations. He said: We have had our attention called to the number of 
arbitrations, — two hundred and more, I think Dr. Trueblood said, — 
which have taken place between the nations within the last century. 
I wish to dwell a little upon the fact thatin no one of those arbitrations 
was there a repudiation of the award given by the arbitrators. Whether 
the award was bitterly resented or partially acceptable, no nation has 
ever repudiated an award made by arbitrators within the last 
century. 

I remember having a conversation, when I was across the waters, 
with Lord Russell. You know the English were never satisfied with 
the award in the Geneva Arbitration, when fifteen millions and more 
were given us for the direct injury to our shipping and our insurance 
companies, and not half of it or at least not all of it, was used, as they 
thought, for the payment of those claims. He said: ‘* What are your 
United States going to do with the balance of that money which was 
obtained under the Geneva award? It was given to them for the 
direct injury, and they have not been able to find persons who were- 
directly injured by the Confederate cruisers having claims enough to 
absorb the amount. 

Well, of course a very natural suggestion was that we could use a 
great deal of it in paying that extravagant award in the fisheries 
dispute! The point I am making is that the award of arbitrators 
carries the public opinion of the world to support it, and as long as 
this is so, no nation will dare resist the decision of a tribunal which 
has been fairly constituted to settle claims between themselves. Why, 


1 Lord Russell was, of course, mis- further sum of $3,905,558.15 (less the 
taken. Not only did the United States legal expenses, $750,193.65), which 
distribute to actual claimants the had accrued as interest. 
entire award of $15,000,000, but the 
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within our own limits I remember a year or so ago the Supreme Court 
of the United States decided a case in favor of the State of South 
Dakota against the State of North Carolina, and awarded a large sum 
of money. There was a grievous and earnest protest that the court 
did not have jurisdiction over that controversy. But the decree was 
made, and on the last day the attorney-general of North Carolina came 
and paid the money into court and settled the judgment. There was 
no humiliation in that act on the part of the sovereign State of North 
Carolina because there was no exercise of power to compel that pay- 
ment; it was voluntarily done. When you talk about power to execute 
a decree, the executive officer of the Supreme Court of the United 
States is a very small man, and he has as an assistant only a woman, and 
those two are supposed to execute the decrees of that court through 
all this people of eighty millions. It is true, of course, that there is 
something back of that court which is not back of an arbitration — 
tribunal. 

An amusing thing took place in Washington in connection with the 
Supreme Court last winter. A young man in the court room was talk- 
ing aloud, making a little confusion. One of the old colored bailiffs 
that we have there went in and led him out saying, ‘‘ Young man, you 
want to come out and be still. That is the Supreme Court of the 
United States in there, and if they get after you, nobody in the world 
can help you except the Almighty, and the chances are that he won’t 
interfere! 

There is, as I say, back of the Supreme Court, something which is 
not back of the award of arbitrators between nations. There is back 
of it, as every one knows, the organized power of eighty millions of 
people, and if need be there is force, all the force of the nation, to 
compel obedience to its judgment. There is no power of this kind 
back of the award of arbitrators, and it is that which is liable to occa- 
sion trouble in the future. Takethe Hague Convention. That, as has 
been said over and over again, stands as an epoch-making event in the 
history of international arbitration. And yet it provides for no power 
to compel obedience; it recommends only. * * * 

Our good friend, Dr. Edward Everett Hale, who fs not here to- 
night, told us years ago, in that story which rang through all the coun- 
try, of the terrible position of a man without a country. Now, if the 
nations in the coming conference at The Hague, or in coming confer- 
ences, shall agree that any nation which refuses to enter into arbitra- 
tion with a nation with which it has a dispute, or which refuses to abide 
by the award of the arbitrators selected in accordance with the pro- 
visions of the Hague Convention, or some other convention, shall be 
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isolated from all intercourse with and recognition by any nation on the 
face of the earth, can you imagine any compulsion which would be 
more real and peremptory than that? 

Take Germany, for instance, which stands up as perhaps the great 
military power of the world. If all other civilized nations would say, 
** From this time forward, until you submit the dispute with France to 
arbitration, we will withdraw all our diplomatic representatives, we will 
have no official communication with you, we will forbid our citizens 
from having any business transactions with your citizens, we will for- 
bid your citizens from coming into our territory, we will make you a 
Robinson Crusoe on a desolate island.’’ There is no nation, however 
mighty, that could endure such an isolation, such an outlawry as that 
would be. The business interests of the nation would compel the 
government to recede from its position and no longer remain an out- 
law on the face of the globe. 

Such a procedure would involve no military force, no bloodshed on 
the part of the other nations. The military force, the only bloodshed 
that might follow, would be in case the nation thus outlawed attempted — 
to attack some of the other nations, when they would all unite in re- 
sisting it. The very fact that it was outlawed would place it in a po- 
sition where it would have to submit; it would be compulsion, as real 
as the compulsion of a marshal with a writ in his hands. 

You will say, naturally: Supposing that, after a stipulation has been 
signed by the civilized nations, a contingency should arise and one 
nation should refuse to enter into arbitration and should be outlawed 
by the others, the sympathies or interests of one of the other nations 
would be so strongly on the side of the outlawed nation that it would 
refuse to join with the rest in the outlawry. That would add another 
nation to the condition of the outlawed. 

In some such way as this the force which stands back of the court 
within a nation might possibly be exercised by the nations upon any 
nation that refused to enter into arbitration or abide by its decisions. 


Bankrupt Law. — The American Bar Association at its meeting at 
Narragansett Pier, R. I., on August 23, 24, and 25, 1905, adopted 
upon the recommendation of the Committee on Commercial Law, the 
following resolutions : — 


1, That the American Bar Association approves now, as it has heretofore 
frequently approved, a bankrupt Jaw as a permanent part of the jurisprudence 
of the United States. 
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2. That the Association regards the present law as by no means perfect or 
incapable of improvement by amendment, but as drawn upon correct lines and 
capable of perfection without drastic amendment. 

3. That the Association disapproves of the bill now pending for the repeal 
of this law, and earnestly asks Congress not to pass it. 

4, That the Committee on Commercial Law be and they are authorized and 
requested to oppose the passage of the act before the proper congressional 
committees and its signature by the President if passed. 

5. That the members of the Association, in sympatby with the conclusions 
expressed by the committee, be and they are requested to communicate with 
their senators and representatives in Congress to that effect. 


Youne Law Grapuates GerttTine a Start in THe Ciry or New 
York.—I arrived in New York on_a morning train from Washington and 
went to a moderately priced hotel. A friend who is a department 
official in Washington had given me a letter or two to some young law- 
yers who are connected with some of the large law firms of the city. 

About 10 o’clock I called on one of these young fellows. He was a 
bright appearing, though quiet young man. I informed him I had a 
letter from one of his friends. He took the letter, read it, laid it down 
on his desk and quietly asked what he could do for me. 

‘If it is not taking up too much of your time, I would be very much 
obliged if you would tell me what the chances are for a young law 
graduate to get into practice in New York,’’ I said. 

‘*Do you mean what are his chances if he starts into the practice 
alone, or what are his chances of getting a position as law clerk in some 
law office in the city?’’ he asked. 

‘* What his chances are both ways,’’ was my rejoinder. 

He looked out of the window for a moment as though he were collect- 
ing his thoughts, and then said: — 

‘* A young fellow starting into practice by himself has practically no 
chance to succeed for many years. If he had to depend upon his prac- 
tice alone he would starve very soon. 

‘*Tt would not be advisable for a young man to start in practicing 
law in this city by himself, even though he had money to support him- 
himself for ten years. I doubt if he could ever make a real success of 
it. 

‘“‘The way most of the young men get to practicing law here is to 
secure a clerkship in some law office. There are many firms of lawyers 
to-day who want good young graduates as law clerks in their offices.’’ 

‘*You think there would not be much trouble in getting a clerical 
position with a good law firm, then? ’’ I asked. 
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‘*T would not say that you might not have trouble,’’ he replied; 
**but you would eventually, within a month or two, be able to get a 
position with a good law firm. You might get a position the first day; 
it might be a week or two, and possibly two months, but there are some 
vacant positions every day waiting to be filled.’’ 

‘“*Ts it the practice to ‘pay a law clerk any salary when he first 
starts in! ’’ 

‘* Some law firms will not pay a law clerk anything when he first be. 
gins. One firm I know of has a number if law clerks who are 
graduates of the Harvard Law School, but they get no pay to start with. 
Most firms, however, will pay a beginner a small salary at first. It 
may not be more than $6 or $7 a week, and in no case much more 
than $10. 

‘* Would you advise a young fellow to try to get in with alarge firm — 
one which employs many law clerks, or would it be preferable to get a 
clerkship in a smaller office? ”’ 

‘* My preference would be a large firm,’’ he answered. 

** Well, wouldn’t a beginner be greatly handicapped as a clerk in a 
firm which employed a large number of law clerks; wouldn’t he be 
buried, as it were, and have practically no chance to show what he 
really could do; might he not be aclerk on a small salary for years?” 

‘* T think that would all depend upon the man. If he has ability it 
is bound to be found out. If he is a student his work will show it. 
And if he is a laggard it won’t be long before he will be hunting a new 
position,’’ was his reply. 

‘* How long will it be before he will get a raise in salary? ’’ was my 
next question. 

** Usually I think he might reasonably look for a raise inside of a 
year to $12 or $15, the second year to $20, and the third year about 
$25 or $30. After four or five years, if he has made good, he ought to. 
be getting $2,500, and after ten years he is either getting $5,000 at least 
or he has started a partnership with some other lawyer.’’ 

‘¢ Are there not many old and experienced law clerks who receive 
but a small salary? ” 

‘* Of course, there are mediocre clerks who never command a large 
salary, and some really good men are content to plod along on a small 
salary,’’ was his reply. 

After learning that there was no opening in the office with which this 
‘gentleman was connected, I called on another young man, who is em- 
ployed by a large firm of lawyers located in one of the tall office build- 
ings in Wall street. I had a letter from my friend to this young man 
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While the greetings of the young man with whom I had just talked 
were rather cool, and the information I had secured was only in response 
to questions, the manner of the young man with whom I now began to 
talk was in marked contrast. He had the look around his eyes which 
denotes the hard student, and the open law books and papers on his 
desk showed that he must be very busy. 

However, he spoke to me very cordially and volunteered most of the 
information which I had already secured from the first man by ques- 
tioning. His opinion as to the advisability of getting a clerkshipin a 
large law office was about the same as the other man’s, though he did 
say that he had known of one or two instances in which a young lawyer 
had got a clerkship with an old lawyer, and the young fellow had been 
finally taken into partnership, and when the old partner died had suc- 
ceeded to the practice of the firm, so that within a very few years he 
found himself blessed with a practice that other firms had struggled 
twenty or thirty years to secure. Such instances, however, he said, 
were very rare. 

I finally asked him if there was a vacancy in the office of the firm 
with which he was connected. He replied that he did not know, but 
if I wished he would introduce me to the managing partner, who would 
tell me if there was a chance for my employment. 

We went into the office of the managing partner; I was introduced, 
and requested to sit down. 

‘‘Where did you study law?’’ the managing partner asked shorily. 

‘* In the law schools at Washiogton,’’ I replied. 

‘* How long?’’ he asked. 

‘* Four years work,’’ I answered. 

‘*Did you flunk one year, or take post-graduate work? ’’ he asked. 

‘“* Post-graduate work. I actually studied but three years, however, 
taking up two years work in one year.’’ 

‘* Have you been admitted to the bar?’’ he required. 

‘Yes; in Washington and New York.’’ 

‘** Are you an expert stenographer? ”’ 

‘*Am a pretty good stenographer; but would rather not have any 
shorthand work to do. If I practice law, I want to have nothing to do 
but law work. I don’t believe I would care to mix the two.”’ 

‘** You are probably wise in that decision,’ he said. ‘‘ However, we 
already have one young man under consideration of the vacant position. 
You might leave your address, and, if anything turns up later, will be 
glad to communicate with you.’’ 

I thanked him and retired. When I returned to the room of the young 
man who had introduced me, I found he had been telephoning to several 
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law offices to see if they wanted a law ‘clerk. It appeared that three 
different firms wanted clerks; one of them wanted two clerks. 

I next called on a firm of lawyers whose names had been given to 
me. This firm had offices in a large building on Nassau street. 

I sent in a card to one of the firm, and received word that he could 
see me ina few minutes. Shortly after I was shown into his office, and 
told him what my errand was. He said he had no vacancy for a law 
clerk, but if I could keep books double entry he would give me $12 a 
week. 

‘*T can keep books,’’ I said, ‘‘ but 1 want a position where I will 
have only law work to do, and where I might have an opportunity to do 
some practice for myself, if occasion offered.’’ 

‘* Well, a good, live man on those books would have several hours a 
day to do practicing for himself.’’ 

I did not doubt that I would eventually be able to get a position 
where I would have only law work to do, and so passed up this job. 

I then called on the firm that wantd two law clerks. I found that 
this firm employed many law clerks. The managing partner informed 
me that they had filled both positions, the last but fifteen minutes before. 

He talked to me very pleasantly, however, about getting a position 
with some other firm. I asked him if he knew of a firm that might 
want a law clerk, and after thinking a moment he gave the names of 
two or three firms, but they were the same ones whose names had been 
given to me before. 

The next day I looked over the list of firms I had to call on, and 
picked out one of the best known firms in the city to visit first. I 
went to their offices on Wall street and asked for one of the members 
of the firm, and after’a short wait was shown in. 

When I stated my business he said that one of the other partners, 
mentioning him, was the managing partner, and I had better see him. - 
He rang fora boy, who showed me tothe other partner. Upon entering 
I was asked to sit down, and in an abrupt manner the partner asked 
the nature of my business. I said to him: — 

‘*T understand you are looking for a law clerk.’’ 

‘* Who told you that? ’’ he said quickly. 

‘*T gave him the names of the two lawyers who had referred me to 
that office. 

‘* All right; tell me what you have done?’’ he said. 

I told him of my law studies, where I had graduated, and my ex- 
perience in other lines of work. 

** College graduate?’’ asked he. 

‘* Business college only,’’ I answered. 


{ 
| 
| 
3 
| 
i 
| 
i 
XUM 


NOTES. 903 


‘*Can’t promise you anything now; leave your address; suppose 
you write us in a week or two; will see what we can do then,”’ was his 
closing remark. 

I called on two or three other firms, with very little encouragement. 
One man asked me if I knew anybody in New York. I told him I did 
not know many people. He then said they had no position vacant. If 
I bad known business men here who would give business to the firm a 
vacancy would very soon have been found for me. He said that the 
law business was rather a cold proposition in New York, to which I. 
agreed completely. 

When I returned to the hotel that night I found a telephone message 
waiting for me, to call up the firm I had visited first that morning. 
The next morning I called it up, received an offer of $10 a week, and 
accepted it. — The Sun. 


Joun SeL_pen. — The stone which Ajax or Hector hurls with ease in 
the Iliad—*‘ scarce,’’ says Homer, ‘‘ could two degenerate mortals of 
to-day lift it;’’ and when we contemplate the achievements of a man 
like Selden — scholar, lawyer, historian, statesman, antiquarian — the 
massy folios in which his learning is enshrined — his Titles of Honor, 


his Jews in England, his Syrian Gods, his History of Tithes, to say 
nothing of his lesser works, his Jewish Calendar, his Arundel Marbles, 
or the Table Talk in which wit and wisdom sparkle in liveliest sallies — 
we feel that here is a true Homeric hero of the seventeenth century, 
‘tone of the giant race before the flood,’’ from whom we moderns have 
sadly degenerated. 


Birthplace and Early Years. 


Selden’s father was a yeoman farmer with a small estate of about 
40 pounds a year at Salvington, a little hamlet half a mile north of 
West Tarring, near Worthing, Sussex, but there ran in his veins as 
in Shakespeare’s a strain of noble blood derived through his mother, 
Margaret, daughter and sole heiress of Sir Thomas Baker, of Rush- 
ington. Here at Salvington Selden was born in 1584— Sussex wit, 
by the way, is not famous, but had not Boetia its Hesiod? The cot- 
tage where he first saw the light still stands and is known as Lacies. 
It bears on the lintel of its door the inscription, said to have been 
written by Selden before he was ten years old :— 


**Gratus, honeste, mihi, non claudar; inito sede que 
Fur abeas! non sum facta soluta tibi.” 
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Which may be rendered thus : — 


** Welcome, thou honest man; for such I ne’er will closed be. 
Enter and sit. Thou thief, begone, I open not for thee.”’ 


Selden’s father, Aubrey tells us, took great delight in music, and 
played well on the violin, ‘‘ and at Christmas time, to please himself 
and his neighbors, he would play to them as they danced ’’ — quite a 
Vicar of Wakefield idyll. At one of these Christmas entertainments, 
Aubrey goes on to say, Selden, then a young student, was pointed out 
to a visitor — Lady Cotton, the wife of the antiquary — as a youth of 
‘parts extraordinary.’’ 

We talk glibly, in these days of education, of ‘* the schoolmaster be- 
ing abroad,’’ and if ‘‘instruction ladled out in a hurry’”’ as Lord 
Bowen expressed it, is education, no doubt we have it; but 
do we really treat the matter as seriously as our ances- 
tors? Take Selden’s case. He began at the Free Grammar School 
of Chichester, founded in 1497 by Bishop Storey. From there, 
at the age of sixteen, he went to Hart Hall, Oxford, familiar to the 
older generation of living Oxford men as Magdalen Hall, and to the 
younger generation as Hertford College. Four years were spent at 
the University, and he then commenced his legal career at Clifford’s Inn 
and proceeded in due course to an Inn of Court — the Inner Temple — 
where he spent eight years more before he was called to the bar—a 
period from matriculation to call, of twelve years. And now we are 
contented with—what? A third of that time. 

Selden’s chambers were at Paper-buildings, overlooking the gar- 
dens, ‘‘ the uppermost story, where he had alittle gallery to walk in.”’ 
At the bar he enjoyed a high reputation as a giver of opinions, and was 
called in cases requiring special learning; but a large legal practice 
was not the sum of his ambition, nor was he contented to be a mere 
lawyer. ‘‘ The proverbial assertion that Lady Conmon Law must lye 
alone never wrought with me,’’ he says. Law must be liberalized by 
literature. 


The Society of Antiquaries — Ben Jonson. 


Cotton, the famous antiquary, was at this time living in a house in 
Westminster near Old Palace Yard, with a garden leading down to the 
river —the present House of Lords stands on a partof it—and had 
brought together there a magnificent collection of manuscripts, coins, 
marbles, and other antiquities. His library was the chosen meeting- 
place of all the scholars of the country. Cotton recognized in Selden a 
kindred spirit, and not only made him free of his fine library, but offered 
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him the hospitality of his house, and he was thus introduced to the so- 
ciety of a choice circle of scholars, antiquaries, and poets — Camden 
and Spelman, Sir John Davies, Michael Drayton, and Ben Jonson. 

Ben Jonson — himself, one of the most learned men in an age of 
Jearned men — was a great admirer of Selden, and a cordial friendship 
subsisted between the two. Soon after James’ accession, Ben Jonson 
and Chapman — of Homeric fame—had got themselves into trouble with 
King and Court, by some satirical jests at the expense of the Scots in 
the play of ‘‘ Eastward Hoe.’’ For this the unlucky dramatists were 
sent to prison, and a report was propagated that their ears and noses 
were to be slit. They were released, however, without being subject 
to this indignity, and to celebrate their deliverance they gave an en- 
tertainment to Selden. Jonson’s mother was present on the occasion, 
and at the feast this fine old lady drank to her son and showed him a 
paper which she designed, she said, if the sentence had taken effect, to 
have mixed with his drink, and it was a strong and lusty poison. To 
show that she was no churl, Jonson adds, she meant to have first 
drunk of it herself. ; 


Living Laborious Days. 


Under the stimulating influence of this society at Cotton’s House, 
Selden was soon himself an author, and bringing forth things new and 
old out of the treasury of his unrivalled erudition: now a history of the 
early inhabitants of Britain, now commendatory verses to Ben Jonson’s 
play of ‘* Volpone,’’ now a study of the Duello or Trial by Combat, 
Notes on Michael Drayton’s wonderful poetical itinerary of England 
and Wales, known as the Polyobion, a Discourse touching the office of 
Lord Chancellor, or an Introduction to Brown’s Pastorals. Whatever 
the topic, his versatile pen was equally ready to enrich it out of the 
stores of his multifarious learning. And these were but — by play — 
in comparison of his more solid performances. The most interesting, 
perhaps, of them to the lawyer is his monograph on the Judicial Com- 
bat. Here he describes with much learning and particularity of detail 
how the combatants stand opposed to one another in the lists in the 
presence of the judges, each armed with a horn-tipped bastion and a 
quadrangular shield ; how each in turn takes the other by the hand and 
delivers his challenge, and how they fight till one cries craven or a star 
comes out. Selden was far from superstitious; yet it is curious to 
remark how the old idea of the propriety of an appeal to heaven clings 
to him — the idea that God will defend the right. ‘* War is lawful, ’ 
he says in his Table Talk, ‘‘ because God is the only judge between 
two that are supreme. Now, if a difference happen between two sub- 
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jects and it cannot be decided by human testimony, why may they not 
put it to God to judge between them, by the permission of the 
Prince?’’ 


Titles of Honor — Tithes. 


In 1614 appeared his Titles of Honor, the book with which — next to 
his Table Talk — his name is most associated. The history of titles 
like those of king and cardinal, Caesar and Cham, duke and count, 
Landgrave and Margrave, baron and knight; of the robes and insignia 
appropriate to each, of the ceremonies of investure, and so on, gave 
unlimited scope to his learning, and have made the book ever since a 
quarry for the antiquarian and student of heraldry. His friend Ben 
Jonson saluting the author on its appearance, thus apostrophises him 
in a poetical epistle: — 

* You that have been 
Ever at home, yet have all countries seen: 
Which grace shall I make love to first? Your skill, 
Or faith in things? Oris’t your wealth and will 
T’ inform and teach? Or your unwearied pain 
Of gathering? Bounty in pouring out again? 
What fables have you vexed? What truth redeemed? 
Antiquities searched, opinions disesteemed, 


64 Impostures branded, and authorities urged? 


In 1616 came his valuable commentary on Chief Justice Fortescue’s 
Leges Angliae; the following year his De Deis Syriae the Golden Calf, 
Apis, Baal, Moloch, Astarte, Astaroth — and his Marriage and Di- 
vorce among the Jews — Uxor Ebraica — both full of Oriental learn- 
ing, and that not borrowed, but the fruit of original research. Then 
came the History of Tithes, in which he maintained that tithes were 
not jure divino, and so brought himself into great odium with the clergy. 
King James sent for him to bring his book to Theobalds, and Arch- 
bishop Laud forced him to write a sort of recantation of his opinions — 
a recantation which reminds us of Galileo’s abjuration of his heresy 
that the earth goes round the sun. 

Never in the whole history of letters was such prodigious literary 
activity crowded into so brief a span as into the ten years of Selden’s . 
life from his twenty-sixth year to his thirty-sixth year. The contem- 
plation of it in the great folios of Wilkins’ edition simply staggers the 
beholder. How he accomplished it is a mystery. Partly, no doubt, by 
economy of time. He would have said with the founder of the Middle 
Temple Library, ‘‘ Nulla jactura gravior temporis.’? Even when under 
the hands of the barber, if a notion came into his head he would write 
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it down to preserve it, Once when Isaac Vossius— the great scholar 
of Leyden — came to see him while he was busy, he called out from the 
top of the staircase that he had no time to waste in idle talk! 


** Above all Things Freedom ’’ — Political Life. 


An interesting article might be written on the keynotes of great lives. 
The keynote of Selden’s was his love of freedom. But it was a 


Love of freedom rarely felt; 
Of freedom in her regal seat, 
. Of England — not the schoolboy heat, 
The wild hysterics of the Kelt. 


It was this which drew him — by nature a student and a recluse — 
into the arena of political strife, and which made him a foe to tyranny 
in any form, whether it was the tyranny of the King or of the parlia- 
mentary party. It was a stirring time — perhaps the most stirring in 
all our constitutional annals. The theories of prerogative and of 
Divine right, which with King James had been speculative political 
tenets, had with Charles become active principles of government. In 
the struggle that ensued, Selden was one of the protagonists of the 
Parliamentary party. It was he who with Coke drafted in 1628 the 
Petition of Right, the new charter of our national liberties. It was he, 
too, who figured most conspicuously in the memorable scene which took 
place a year later in the debate on tonnage and poundage. The goods 
of a member — one Rolle — had been seized for nonpayment of the tax, 
and the House protested against the seizure not only as illegal, but a 
breach of privilege. The Speaker tried to evade the situation by re- 
fusing to put the question. Then, said Mr. Selden: ‘‘Dare not you, 
Mr. Speaker, put the question when we command you? If you will 
not put it we must sit still; thus we shall never be able to do anything, 
They that come after you may say ‘ They have the King’s command- 
ment not to doit.’ We sithere by the command of the King under 
the Great Seal, and you are by His Majesty sitting in this royal chair 
before both Houses, appointed for our Speaker, and now you refuse to 
perform your office. ’’ The Speaker replied: ‘‘ I have a command from 
the King to adjourn till the 10th of March and put no question,’ and 
endeavored to go out of the chair, but was held there by two strong 
young members, Holles and Valentine, till a protestation had been 
published in the House —-(1) Against Popery and Arminianism, and 
(2) Against Tonnage and Poundage. For his share in this ‘‘ notable 
contempt,’’ as Charles called it, ‘‘ against ourself and our government, 
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and for stirring up sedition against us’’ Selden with some Others was 
sent to the Tower, thence to the Marshalsea, and finally to the Gate- 
house, Westminster. He was not liberated until May, 1631. 


‘** Not leaning to this Faction or to that.’’ 


Such treatment might have bred lasting resentment in a mind less 
well balanced than that of Selden, but, so far from its doing so, we 
find him two years later, one of the committee of the Inner Temple for 
organizing a grand masque given by the four Inns of Court to testify 
their loyalty to the King and their disgust at the virulence and in- 
decency of Prynne’s Histriomastrix, and the same year he is dedicating 
his Mare Clausum on the Rulers of the Sea to Charles, ‘‘ regi serenis- 
simo et potentissimo, ’’ subscribing himself as his ‘‘ humble and most 
devoted subject. ’’ But let no one suppose that Selden was a time- 
server because he steered a middle course between the contending 
factions. Like a wise man, he hated the ‘‘ falsehood of extremes ”’ 
whether in State or Church. Since Laud’s treatment of him for his 
Tithes he was no friend to the bishops, but he liked as little the fan- 
aticism of the Presbyterian party. He was a member of the Assem- 
bly of Divines which sat at Westminster in 1643, and utterly routed 
them with his Hebrew, Greek, and antiquities. When they cited their 
texts, he would say: ‘* Perhaps in your little pocket Bibles with gilt 
leaves [which they would often pull out and read) it may be thus, but 
the Greek or the Hebrew signifies thus and thus,’’ and he would totally 
silence them. There could be no better testimony to his moderation ~ 
than the fact that Charles thought of making him bis Chancellor, and 
would have done so had ‘he not been dissuaded by Lord Falkland, who 
knew that Selden would not for personal reasons accept the office. 
‘* He was in years,’’ says Clarendon, ‘‘ and of a tender constitution. 
He had for many years enjoyed his ease which he loved; was rich, 
and would not have made a journey to York or have lain out of his 
own bed for any preferment.’’ 

‘* In person Selden was,’’ says Aubrey, ‘* very tall —I guess about 
six feet high; long nose inclining to one side; full grey eye.’’ 

He had for a long time been steward to the Earl of Kent, and after 
the earl’s death he continued to reside with the countess in her noble 
mansion at White Friars. *‘ He never kept any servant peculiar, but 
my ladie’s were all at his command.’’ Aubrey says he was privately 
married to the countess, but this is doubtful. If he were, it would be 
only a mariage de convenance, for Selden was no friend to the fair 
sex. He calls marriage a ‘‘ desperate thing.’’ ‘‘ The frogs in Asop,”’ 
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he says, ‘‘ were extreme wise. They had a great mind to some water 
but they would not leap into the well because they could not get out 
again.”” With a blooming and ardent young wife Selden would prob- 
ably have been as uncomfortable as the learned Mr. Casaubon was with 
Dorothea in Middlemarch. 

But Selden was no killjoy. ‘‘ He kept a plentiful table, and was 
never without learned company.’’ 

He died — of a dropsy — in 1654, and was msgnificently buried in 
the Temple Church. 

At his death he left a very valuable library, and his executors — 
of whom Sir Matthew Hale was one — offered it to the Society of 
Lincoln’s inn. The society on its part was very anxious to acquire it 
(see Black Books, 407-410). Buta difficulty arose about the terms — 
making the library a ‘‘ publick library for the other Inns of Court ’’— 


and in the end the library went, much to the disappointment of the 
Bench, tu the Bodleian. 


Lord Clarendon’s Sketch. 


Selden’s portrait has been drawn for us by a master hand — that of 
Lord Clarendon. ‘‘ He was a person,’’ says the historian of the Civil 
War, ‘‘whom no character can flatter or transmit any expressions 
equal to his merit and virtue. He was of so stupendous learning in all 
kinds and in all languages — as may appear in his excellent writings — 
that a man would have thought he would have been entirely conversant 
among books, and had never spent an hour but in reading and writing ; 
yet his humanity, affability, and courtesy were such that he would have 
been thought to have been bred in the best Courts, but that his good 
nature, charity and delight in doing good exceeded that breeding. His 
style in all his writings seems harsh and sometimes obscure, which is 
not wholly to be imputed to the abstruse subjects of which he commonly 
treated out of the paths trod by other men, but to a little undervaluing 
the beauty of style and too much propensity to the language of antiquity ; 
but in his conversation he was the most clear discourser, and had the 
best faculty of making bard things easy and presenting them to the 
understanding that hath been known.”’ 

Milton calls him the ‘‘ chief of learned men and glory of our nation.’’ 


The Table Talk. 


It is often the light trifles which float down the stream of time, while 
the more solid things disappear. It has been so with Selden. The mem- 
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ory of his antiquarian and legal researches has been perpetuated and 
honored in the name of the Selden Society, but the works themselves — 
those vast tomes of obscure learning which would have called forth many 
a ‘* Prodigious!’? from Dominie Sampson—find few readers. The 
Table Talk still lives and is popular. The very title Table Talk has a 
charm, whether it is the table talk of a Luther, a Rogers, a Coleridge, 
a Johnson, or a Selden. Here we have the saint, the sage, or the 
scholar expanding under the genial influences of the table, mingling wit 
with wisdom, and descending for a time from the heights to illuminate 
for an ‘‘ ordinary apprehension,’’ as R. Milward — Selden’s Boswell— 
expresses it, ‘‘the highest points of religion and the most important 
affairs of State.’’ For the reader must not look to find in Selden ‘‘an 
agreeable rattle.’’ It was still the custom in colleges and monasteries — 
dreadful as it may seem to a dyspeptic generation —to propound after 
dinner some deep and difficult thesis for debate, and in Selden’s age 
many such grave problems were pressing for solution. Hence his Table 
Talk, though quite free from pedantry, consists rather of ‘‘ weighty 
bullion sense,’’ to use Coleridge’s phrase, than of smart epigram or racy 
anecdote. One would say that the great lawyer was shrewd rather than 
witty. Yet there is at times a flavor of humor about him, as, for 
instance, in the ‘* logic’? which the boy who would have married his 
grandmother used to his father: ‘* You married my mother. Why 
should I not marry yours?’’ Or, again in this. 


Becking to the Deil. 


‘¢ Speak not ill of a great enemy, but rather give him good words, 
that he may use you the better if you chance to fall into his hands.”’ 
The Spaniard did this when he was dying. His confessor told him, to 
work him to repentance, how the Devil tormented the wicked that went 
to Hell. The Spaniard replying called the Devil ‘‘ my Lord’? — ‘*I 
hope my Lord the Devil is not so cruel.’’ His confessor reproved him, 
‘* Excuse me,’’ said the Don, ‘‘ for calling him so; I know not into 
what hands I may fall, and if I happen into his I hope he will use me 
the better for giving him good words.’’ It was much the same feeling 
as inspired the auld wife when she ‘‘ beckit’’ (curtsied) to the Deevil 
‘* It’s aye gude to be ceevil,’’ she said. 

We are much struck with the boldness of many of his remarks, 
especially in the matter of religion. ‘‘It is a vain thing,’’ he says, 
‘*to talk of a heretic, for a man from his heart can think no otherwise 
than he does think— a sentiment which reminds us of Sir Thomas 
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More’s reason for one of the oldest laws of the Utopians—that no man 
ought to be punished for his religion — ‘*‘ Because a man cannot make 
himself believe anything he pleases.’’ ‘‘ Religion,’’ he goes on, ‘‘is like 
the fashion ; one man wears his doublet slashed, another laced, another 
plain, but every man has a doublet. So every man has his religion. 
We differ about trimming.’’ Selden’s age, it must be remembered, 
was fertile of ‘‘ fancy religions.’” Conduct— the influence of religion 
on the life —— was what reckoned with him. ‘‘ What care I,’’ he says, 
“to see a man run after a sermon if he cozens and cheats as soon as 
he comes home?’’ 

How true it is, as he says, that ‘‘ Humility is a virtue which all preach 
and none practice.’’ 

‘* Equity ’’ Selden calls ‘‘a rougish thing.’’ ‘‘ For law,’’ he says, 
‘‘we have a measure, and know what we have to trust to. Equity is 
according to the conscience of him that is Chancellor, and as that is 
larger or narrower so is equity.’’ In weighing this dictum we must 
remember that at the time it was uttered equity had not been reduced 
to a system — a labored, connected system governed by the fixed rules 
and bound down by precedent’? — such as it became under the mould- 
ing genius of Lord Hardwicke and Lord Eldon. Here, as elsewhere, 
the advice of his Boswell is good. ‘‘ Be pleased,’’ he says, ‘‘ in read- 
ing to distinguish the times, and in your fancy carry along with you the 
when and the why many of those things were spoken. This will give 
them the more life and the smarter relish.’’ 


** Salus Populi’’ — Is it a Shoe? 


A propos of the maxim ‘‘ Salus populi suprema lex,’’ be makes an 
acute observation. The true reading is ‘‘ Suprema lex esto,’’ not 
“est.”? In other words, the Twelve Tables mean, not that the ‘‘ salus 
populi’’ is to overrule existing law, but that it is to be the spirit or 
principle animating all law and legislation. Inthe maxim ‘‘ Ignorantia 
juris neminem excusat,’’ he sensibly remarks that its justification is, 
‘*Not that all men know the law, but because ’tis an excuse every 
man will plead, and no man can tell how to confute him.’’ 

Charles II. once puzzled the wiseacres of the Royal Society by pro- 
pounding to them the question why a bowl with goldfish in it was 
lighter than one without; for which they adduced many excellent 
Teasons till told that the fact was not so. ‘‘ We commonly,”’ says 
Selden, ‘‘ are at what is the reason before we are sure of the thing. 
Twas an excellent question of my Lady Cotton, when Sir Robert 
Cotton was magnifying of a shoe which was Moses’ or Noah’s, and 
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wondering at the strange shape and fashion of it. ‘But, Mr. Cotton,’ 
says she, ‘are you sure itis a shoe?’’’ — E. M. in Law Times, 


Tae UntiversaL Coneress or Lawyers AND Jurists, is the title of a 
paper recently read by Judge Henry H. Ingersoll of Tennessee before 
the Bar Association of that State. He was a delegate to the Con- 
gress sent by that Association. He was evidently not pleased with 
the proceedings of the Congress, which apparently greatly interfered 
with the proceedings of the American Bar Association, making it in 
his opinion ‘‘ the most insignificant and unprofitable meeting of the past 
decade.’’ After praising most heartily the tact and efficiency of the 
presiding officers Mr. Justice Brewer of the Supreme Court of the 
United States and in his absence Judge Simeon E. Baldwin of the 
Supreme Court of Connecticut, he says: — 


The most memorable scene of the occasion was the banquet in the Tyrolean 
Alps, where wine was drunk and speeches made in all languages, living and 
dead. The wire neededno bush. The viands were varied and abundant. The 
speeches were also. And the function was appreciated and enjoyed by the 
thousand lawyers present. It was the feature of the Congress worthy of rep- 
etition. But it seems scarcely necessary to this pleasant function that the 
cumbersome machinery of the United Congress of Lawyers and Jurists with its 
heterogeneous membership and polyglot performances ‘‘not understood of 
the people ’’ in attendance should be perpetuated. At any rate this faithful 
and truthful chronicle of the sayings and doings of the first congress need not 
_ be prolonged. The next will be reported by some other delegate, 

In anticipation of such a consummation I take leave now to suggest that one 
of the topics for discussion be comparative legislation and its curiosities. And 
as I may not have the honor to be present I further suggest to the member from 
Tennessee that he contribute as sample products of our skill and experience, 
a few statutes published in our last volume of session acts as illustrative not 
only of our legislative capacity but also of the genius of our institutions. 

First, to show the peculiar flexibility of our constitution, the easy adjusta- 
bility of our official functions and the unbounded reliance upon the patriotism . 
of our profession, offer the act of 1905, chapter 500, providing for the appoint- 
ment by the attorney-general and reporter of two assistants, one salaried and 
one unsalaried, to serve during his will and pleasure and perform such duties 
as he shall require. . 

Second, to illustrate our obedience to section 8 of article 9 of the constitution 
forbidding special legislation or the suspension of any general law for the par- 
ticular benefit of any particular individual, submit chapter 96, being an act to 
‘remove the disability’ of that young man of ‘splendid personal attain- 
ments, but not twenty-one years of age tillJuly 29th, 1905,’’ ‘‘ Mr. Grover 
Cleveland Sherrod, of Crockett County, Tennessee,”’ so as to allow him alone 
of all young men to practice law before lawful maturity. And since, other- 
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wise he would wait like others until he was of full age, to wit: four long 
months. This act takes effect immediately, ‘‘ the public welfare requiring it.” 

Of similar import and purport, if not quite so unanimously personal and 
special should be offered chapter 33, making “four barbed wires a lawful 
fence in counties having a population of not less than 22,738, nor more than 
22,750, to wit: ‘‘ Roane County,” says the marginal note. 


After quoting several similar examples of bad legislation he con- 
tiues: — 


These special instances would probably suffice to exemplify the spirit of 
special legislation, but the list could be extended into the hundreds during 
the last five years, . 

The reckless tendency to disregard constitutional limitations has so alarmed 
our Secretary of State, a man reared under the old constitution, and doubtless 
a conservative withal, as to impel him to send out this note of warning ap- 
pended as a foot-note to chapter 99, which has no title except ‘* senate bill No. 
216,’ but purports to create a turnpike company. ‘ This act creates a private 
corporation and is admittedly (a new bastard word) in contravention of article 
11, section 8 of the constitution. It was signed by Governor Frazier through 
mistake.’’ JOHN W. Morton, Sec. of State. 

Whether this was a mistake of law or mistake of fact the secretary with- 
holds; and for some unexplained reason he fails to throw his willing aegis 
of official protection over the legislative as well as the executive department; 
he even declines to include in certified exemption from intentional wrong in 
signing this ‘‘ admittedly ’ unconstitutional act the present executive whose 
name is subscribed as “‘ speaker of the senate.’ 

Perhaps it is ungracious to criticise an officious certificate so obviously 
we!l intended and much needed as this one togive immunity to a State official; 
but would not the secretary have escaped the suspicion of partiality, and done 
equal justice to all engaged officially in this act if he had placed as his post- 
cript thereto, after his declaration of unconstitutionality: ‘“ People forgive 
them for they know not what they do.” This should be placed only after 
certain acts and not at the close of the volume. 

Such matters as these brought before the next universal congress of lawyers 
and jurists would lend vivacity to the discussions. 


Motor Car Nursance.— From the reply to a recent question in 
the House of Commons, it appears that the promised inquiry into the 
Motor-Car Act, which expires next year, is to be held within a few 
months. The constitution of the body to consider the problems at 
stake is not yet decided upon so far as we can learn. We venture to 
submit that it should be strongly manned by persons with a legal edu- 
cation and experience. The reason for this is surely obvious. What- 
ever else may be doubtful, this, at all events, is clear — that the 
VOL. XXXIX. 58 
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motor problem has aroused an intensity of feeling of a quite unusual 
character. Anti-motorists do not hesitate to denounce both car and 
driver as the causes of immeasurable danger and annoyance; pro- 
motorists, on the other hand, both trade and amateur, see in it the 
solution of many existing problems and the opening of a new era. Be 
tween these exaggerated extremes there must be some via media of plain 
and simple fact. The finding of that fact can, in the present excited 
state of the public mind, be only satisfactorily intrusted to a body 
of whose members a considerable proportion is accustomed to sifting 
evidence and handling witnesses. 

The way in which the decisions of justices have been upset on appeal ; 
the recent incident at Guildford, where one of the bench felt con- 
strained to protest at the lack of fairplay shown; and the extraordinary 
nature of some of the police evidence are conclusive of the need of a 
judicial examination of the working of the law. It is also clear, on 
the other hand, that the public have reason to complain of the conduct 
of many drivers, and more especially of that of irresponsible mechanics 
and chauffeurs. The law probably requires strengthening in various 
respects to deal with both the offender and possibly with his vehicle. 
Obviously, if the law’s administrators cannot be trusted to keep their 
heads, some such acts of injustice will follow an increase of power as 
will cause the pendulum to swing too much in the other direction. 
Enough has been said to suggest the need of a carefully picked body 
_of inquirers, who will bring unbiased minds to bear upon a subject of 
great importance to the individual and to the country. It is significant 
to find that a recent conference of medical men expressed the view 
that in many respects the public health would improve, ard infantile 
mortality decrease, by the disappearance of the ordure from the streets, 
and that the dust problem would lessen as the number of hoofs and 
iron tires grew less, whilst new methods of laying the dust by chemi- - 
cal agency would supersede the ineffective and costly watering cart. 
To an unbiased mind, the whole subject seems one of such moment . 
and complexity as can only be satisfactorily settled by a body accus- 
tomed to bring legal principles to bear on facts before it.— The Law 
Times. 

Members of Parliament interested in motor legislation have just 
issued a circular letter to local authorities in which they say: ‘‘ The 
question of speed limit will probably be most difficult to deal with; 
some of us would be satisfied if the local authorities had power of 
regulating the traffic without the interference of the Local Govern- 
ment Board, others consider that the speed should be strictly lim- 
ited, but power given to the local authorities to extend speed 
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limit on certain roads. Some of us advocate increased powers 
to magistrates of punishment and the substitution of imprisonment for 
fine; others that the only method of punishing the law-breaker is by 
giving the magistrate power to impound the offending motor for a 
period of from six days to six months. Complaints from town and 
country are every day increasing, and we will be glad of the opinion of 
your council on any of the above points, or to consider any suggestion 
you may think fit to make.” 


Sir JosepH JEYKLL Was A Born Wirt, of whom many amusing stories 
aretold. Once when an attorney called Else, of small stature and poor 
reputation, addressed him thus in court: ‘‘ My lord, I understand that 
you have called me a pettifogging scoundrel. Is that so?’’ 

‘« Sir,’’ answered Jeykll sternly, ‘‘ I am not aware that I have ever 
called you a scoundrel or a pettifogger, but I might have said that you 
are little Else.’’ 

And to give but one more example of his wit. On another occasion 
a maiden lady of sour visage was being examined before him with 
the object of proving that she had made a tender of a certain sum 
of money, when Jekyll jotted down this couplet and handed it to the 
examining counsel: 


Garrow, submit — that tough old jade 
- Will never prove a tender maid. 


Lyncn Law: Its Causes anp Remepies. — Under this title Cardinal 
Gibbons has an article in the October number of the North American 
Review in which he says: — 

The Fifth Amendment to the Constitution declares that ‘‘ no person 
shall be deprived of life, liberty or property, without due process of 
law.”’ This beneficent clause is most comprehensive in its scope, 
for it guarantees a fair trial to every culprit, no matter how atrocious 
his crime, or humble his station in life. 

All executions by Lynch Law are therefore a direct and flagrant vio- 
lation of the Constitution. Every lover of his country’s fair name must 
feel a sense of shame and sorrow when he is forced to admit that the 
murder of criminals by popular violence is of frequent and almost 
weekly occurrence in the United States. Nor are these acts of vengeance 
confined to one particular section of the land. 
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According to a report by a responsible writer, whose statements 
have not been questioned, there have been two thousand eight 
hundred and seventy-five lynchings from 1885 to 1903, inclusive; and 
there are five States of the Union in which these illegal acts did not 
occur. The States exempted from the crime of lynching are Massa- 
chusetts, New Hampshire, Vermont, Rhode Island and Utah. 

Lynching is a blot on our American civilization. It lowers our civic 
and moral standard in the estimation of foreign nations; it is a stand- 
ing insult and menace to the majesty of the law of the land; it usurps 
the sword of authority from the constituted powers, and places it in 
the hands of a reckless and irresponsible mob. 

As to the excuses for Lynch Law he says; One of the causes of hasty 
and violent executions without the forms of law is the needless and 
often irritating delay in bringing a notorious criminal to the bar of 
justice, and the infliction of punishment inadequate to the enormity of 
the offense. * * * 

Yet another crying evil and incentive to lynching is the wide inter- 
val that so often interposes between a criminal’s conviction and execu- 
tion of the sentence, and the defeat of justice by needless procrastina- 
tion. Human life is indeed precious and sacred, but the effort to 
guard it has gone beyond reasonable bounds. It is blest to be mérci- 
ful, but mercy should not be exercised at the expense of justice and 
social order. Misplaced clemency often works infinite harm to the 
community. 

He thinks the remedy for the suppression of lynching is to be found 
in a speedy trial and conviction of the accused, if he is found guilty, 
followed by the vigorous execution of the sentence. The criminal 
codes now in force should be revised and the barriers which interpose 
between crime and punishment should be either swept away or much 
modified. A prompt execution of sentences would strike terror in 
evil-doers and satisfy the public conscience. 


Fincer-Prints as Evipence. — An address was delivered by Dr. G. 
Garson to the members of the Medico-Legal Society on Tuesday on 
finger-prints as evidence. By the aid of an interesting series of lantern 
photographs he showed how the patterns of the ridges of the finger-tips 
are classified and compared. The ridges are finer in women and chil- 
dren, and best marked on the fingers of persons who do a certain 
amount of manual work; but those whose labor is very severe wear 
them down, while by wearing of the gloves continuously they become 
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small and atrophied. They donot change or vary diiring life, and those 
of all the fingers of no two individuals have been found to be identical. 
The determination, however, of the identity of an impression made 
casually with that of a prisoner or suspect is sometimes a problem of 
great difficulty, and Dr. Garson insisted on the imperative necessity of 
the presence of many points absolutely agreeing and the absence of 
any disagreement in details, one clear difference establishing the fact 
that the prints were not of the same finger. In illustration he showed 
photographs of the print made on the cash-box in the Deptford murder 
and that of Alfred Stratton’s finger, and pointed out in detail his rea- 
sons for concluding that they were not made by the same person.— 
Law Journal (London), October 14, 1905. 


Lorp Hatssury, THE Lorp CHANCELLOR oF ENGLAND. — Lord Hals- 
bury, who is the Father of the Cabinet, will (says the Globe) complete 
his eightieth year on Sunday, having been born in London on Septem- 
ber 3, 1825. He has occupied the office of Lord Chancellor about 
seventeen years, the only occupant of the Woolsack in the nineteenth 
century with a longer record being Lord Eldon, who held the Great 
Seal for a quarter ofacentury. Even in his Old Bailey days his future 
greatness ‘ lay slumbering in prophetic light.” Mr. Montagu Wil- 
liams relates how one of his contemporaries at the Central Criminal 
Court bet ‘ that within twelve years Hardinge Giffard would become 
Attorney-General, and that before he ended his career he would become 
Lord Chancellor.’ One part of the prophecy was not fulfilled. It 
never fell to the lot of Lord Halsbury to be the head of the Bar. Like 
the late Lord Herschell, he passed from the Solicitor-Generalship to 
the Woolsack. 

The Lord Chancellor, who is vigorously maintaining the traditional 
longevity of the occupants of his office, was brought perilously near a 
sudden close to his career in his forensic days. An insane clergyman 
fired a revolver at him while he was defending a prisoner at the Old 
Bailey in 1857. Lord Halsbury, who like Lord Lyndhurst, is ‘ bright 
as a bee at eighty,’ may almost claim to personify the unity of the king- 
dom. He is of Irish descent through his mother, and he presided at 
the banquet at which Sir Richard Henn Collins and Lord Justice 
Mathew were entertained by the Irish members of the Bench and Bar 
when they were promoted to their present posts. For many years he 
was the leader of the South Wales Circuit, and the heavy fees he was 
able to command for his services once prompted a facetious judge to 
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describe him as ‘a Welshman by extraction.’ With Scotland his con- 
nection is less intimate, but his judgment in the Free Church case has 
certainly made his influence widely felt north of the Tweed. 

In the entire roll of Chancellors from the date of the Norman Con- 
quest there are only two holders of the Great Seal whose tenure of 
office has been longer than Lord Halsbury’s. Lord Eldon, with his 
twenty-five years of service, heads the list, and Lord Hardwicke, who 
was Lord Chancellor from 1737 to 1756, comes second. After Lord 
Halsbury, who ranks third on the list, comes Lord Thurlow, who held 
office for fourteen years. ‘ Lord Thurlow,’ writes Lord Campbell, ‘ was 
very kind to his brothers. * * * He provided likewise very amply 
for his other kinsmen.’ ‘The shortest Chancellorship on record is that 
of Charles Yorke, the son of the first Lord Hardwicke, which lasted 
only three days. ‘The Great Seal was delivered to him on January 17, 
1770, and he died on January 20, before his patent of peerage had bee 
made out. 


EpiscopaL Lawtessness. — Ecclesiastical bigotry has always been 
one of the darkest features in the history of the Church, and it is clear 
from some of the proceedings at the Church Congress that this spirit 
of bigotry is far from extinct. In the discussion on marriage and di- 
vorce, the Bishop of Rochester is reported to have said that ‘he was 
prepared to inhibit any clergyman who might remarry persons who had 
been guilty parties in divorce cases,’ and, looking around among the 
assembled clergymen, ‘ the Bishop added grimly that he had the inhibi- 
tion papers with him in his bag.’ What a pronouncement, when we 
think of it, is this! The marriage of divorced persons is a perfectly 
valid marriage. The State allowsit, the law upholds it, yet hereis the . 
Bishop of a State Church established by law declaring publicly that he 
will punish with loss of livelihood and office any clergyman who solem- 
nizes such a marriage, though according to law as declared by Parlia- 
ment, and even according to the conscience of the celebrating clergy- 
man. What greater disrespect could be offered to the Legislature 
than this episcopal utterance ; what greater disparagement of the State’, 
authority than by imputing to it a lower standard of morals than that 
-arrogated to itself by the Church? — Law Journal (London), Oct. 7, 
1905. 
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Eminent Domain: For Porpose tHe Ricut may Be Exer- 
cisep. — Manufacturing and distributing electric power is not a public 
use for which private property may be taken against the will of the 
administrator. The case of Brown v. Gerald' recently decided by the 
Supreme Court of Maine, is an interesting one, as the court reviews at 
length the decisions relating to the exercise of the right of eminent 
domain under similar circumstances. The question arose upon a bill 
in equity praying for an injunction to restrain the defendants, one of 
whom was a corporation empowered by its charter to generate and trans- 
mit electric power for lease or sale, and having granted to it the right 
of eminent domain, from erecting a line of poles and wires across the 
plaintiff’s farm. 


Mr. Justice Savage delivering the opinion of the court said in part :— 


We think it should be conceded that the taking of the land for the purpose 
of supplying the public, or so much of the public as wishes it, with electric 
lighting, is for a public use. But, even so, it does not necessarily follow that 
this taking can be sustained as a taking fur that purpose. Tae charter un- 
questionably gives the company the right of emiaent domain for the purpose 
of supplying a current for electric lightiag. It places no limitations or re- 
strictions upon the exercise of this right. Th: company may go when and 
where it chooses. It may take whose land it chooses. It may use its discre- 
tion as to these things. But, if the company seeks to justify on the ground 
that the taking was for lighting purposes, it must appear that it exercised the 
right actually for lighting purposes. If it did so, it might also use the prop- 
erty thus obtained for other incidental purposes, as has maay times been held, 
But, to support the taking unier the lighting feature of the charter, it is nec- 
essary that it should actually have been made for that purpose. If the legis- 
lature had authorized the taking of this particular land for lighting purposes, 
and nothing else, it would probably have been a conclusive determination of 
the use for which it is intended to be taken. But when the legislature grants 
the right of eminent domaia for several purposes, for some of which the grant 
would be constitutional, and for others not, with the discretion in the grantee 
to exercise the right when and where it chooses, within the confines of a large 
territory, we think it must use that discretion in good faith, and the taking 
must actually be for the constitutional purpose in order to be valid. And we 
think, further, that the actual purposes is open to judicial inquiry. * * * 


The court proceeds to review the early cases in Massachusetts, where 
mill acts, giving the right to flow the land of others for the purpose of 


1 61 Atl. Rep. 785; Maine, Jane 29, 1905. 
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creating water power for mills, and where drainage acts for the re- 
clamation of waste lands, were first sustained under the eminent domain 
clause of the Bill of Rights; and it seems that the doctrine has been 
accepted in most of the States where it is in vogue, on the authority of 
the Massachusetts decisions. Finally the Supreme Court of Massa- 
chusetts in Turner v. Nye! in 1891 when sustaining the constitution- 
allity of an act authorizing the flowing of flats for the raising of a 
pond for the culture of fishes, expressly placed the decision on the 
** good and welfare’’ clause of the constitution and not on the right 
of eminent domain; the court saying it is upon the ‘*‘ good and wel- 
fare’’ clause, that the mill acts have been placed finally in this State. ~ 

In the constitution of Maine there is no ‘* good and welfare’’ clause, 
so that the Mnssachusetts decisions founded upon such clause are not 
applicable. The court therefore decides that a public use such as 
justifies the taking of private property against the will of the owner, 
cannot rest merely upon public benefit, or public interest, or great 
public utility. It implies a possession, occupation, and enjoyment of 
the property taken by the public at large, or by the public agencies. 
That only can be considered a public use where the government is sup- 
plying its own needs, or is furnishing facilities for its citizens in regard 
to those matters of public necessity, convenience, or welfare which, on 
account of their peculiar character and the difficulty or impossibility 
of making provisions for them otherwise, is alike proper, useful, and 
needful for the government to provide. 

Manufacturing, generating, selling, distributing, and supplying 
electricity for power for manufacturing or mechanical purposes, is 
not a public use for which private property may be taken against the 
will of the owner. 

A corporation employed by its charter to generate and transmit — 
electric power for lease or sale, and having granted to it the right of ~ 
eminent domain, does not, by accepting the provisions of its charter, 
become a quasi public corporation, and does not thereby become in- 
vested with the right to exercise the power of eminent domain for the 
purpose of supplying electric power for manufacturing purposes. 


Picketinec By STRIKERS. — The maintenance of a system of picketing 
by men out of employment by reason either of a strike or lockout, the 
purpose and effect of which is to annoy and intimidate men working for 


154 Mass. 579; 28 N. E. 1048; 14 L. R. A. 487. 
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their former employers by keeping a picket of men around or at the 
approaches to the places where such workmen are employed, who ob- 
structthe approaches and use threatening or profane and vulgar language 
toward the workmen, is unlawful, and in violation of the rights of the 
workmen and their employer, and of an injunction against acts of intimi- 
dation toward such workmen, although no actual violence is used. 
Such was the ‘decision in Atchison, T. & S. F. Ry. Co. v. Gee. 
Although the decision is not novel and the reasoning of McPherson, J., 
is along familiar principles of law, yet he states these principles so 
clearly and strongly that we quote some sentences from his opinion. 
He says: Counsel on both sides agree, as do all informed men, that 
laboring men have the legal right to strike at will, with or without good 
reasons, singly, collectively, or as a union; and counsel also agree that 
the company had the legal right to discharge the men, one, many, or 
all, at any time, with or without good reasons, and without making the 
reason known. The rights of both the company and employés as to 
severing relations were and arereciprocal. The company can discharge 
employésat will and employés can quit the company at will. Of course, 
if the contract of employment is for a fixed time, neithercan breach the 
contract without being liable to a demand for damages; but no such 
claim has been made by either party, and, if it were, it could not be the 
subject of inquiry in this, a suit in equity, but would be only cognizable 
in an action at law for damages. * * * 

The company has precisely the same right to employ non-union men 
or union men and the absolute legal and moral right to have 
its rights and property and its employés protected when it does elect 
for any reason to employ non-union men; and when such rights are 
violated the company has the right to seek and obtain an injunction 
against the repetition of such violations. All the courts, English and 
American, Federal and State, so hold. These questions are not debat- 
able. * * * There is and can be no such thing as peaceful picket- 
ing, any more than there can be chaste vulgarity, or peaceful mobbing, 
or lawful lynching. When men want to converse or persuade, they do 
not organize a picket line. When they only want to see who are at 
work, they go and see, and then leave, and disturb no one physically 
or mentally. But such picketing as is displayed in the case at bar by 
the evidence does, and is intended toannoy andintimidate. The argu- 
ment seems to be that anything short of physical violence is lawful. 
One man can be intimidated only when knocked down. But the peace- 
ful, law-abiding man can be and is intimidated by gesticulations, by 


1 139 Fed. Rep. 582. Circuit Court, S. D. Iowa, E. D. July 10, 1905. 
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menaces, by being called harsh names, and by being followed, or com- 
pelled to pass by men known to be unfriendly. 


Lorrertgs — Wuat Constitute. —A company which invests no 
funds, but distributes money collected from its patrons, less a percent- 
age retained as a commission, in accordance with priority in the num- 
ber of certificate given each so-called investor, is engaged in a lottery 
business, or in a business which is in the nature ofa lottery, and is in 
result a legal fraud, when it appears that the priority of such number 
is determined by chance, and that the redemption of such certificate is 
also dependent upon the chance of solvency of the company, based 
upon writing of new and lapsation of old contract. So held in State 
v. United States Express Co.' Mr. Justice Jaggard said in part: The 
award or prize to the person having an outstanding contract with the 
lowest number is determined by chance. The announced plan of the 
company is especially objectionable, because it is significantly silent as 
to the manner in which the priority in the number given to the appli- 
cations is determined. There is nothing expressly said on that subject. 
The number of the application may be determined by lot or drawing. 
It may be given arbitrarily, so as to stimulate business in preferred 
districts by awarding the prize. If the scheme be given the most favor- 
able construction possible, applications would be numbered in the order 
in which they would be received ; then, if a number of applications be 
sent in at the same time, one might be given a higher number than a 
later application. Numbers given to contracts issued in accordance 
with applications received in the same mail must be particularly de- 
pendent upon accident. This element of chancein numbering the con- 
tracts is a violation of the anti-lottery law.2 * * * Other schemes, 
so similar as to show a common possession on the part of the public 
of the quality of gullibility and the habit of gambling, and on the part 
of promoters of paucity of invention and obliquity of moral vision, 
have been repeatedly held to be lotteries, within the meaning of the 
Federal statutes. 


‘* Finpines 1s Keepines.’’— It seems to be very difficult to get rid 
of the popular belief summed up in the phrase ‘ Findings is keepings.’ 


1104 .N. W. Rep. 556 (Minn., July Fed. 431; 12 C. C. A. 339; State v. 
14, 1905). Nebraska Home Company (Neb.), 92 

2 U. 8. v. Seerwood (Sup. Ct.D.C., N. W. 764; 60 L. R. A. 448. 
unreported); McDonald v. U. S., 63 
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This is illustrated by a case decided recently by Mr. Fenwick at Bow 
Street. A laborer engaged on drainage work on an estate in process of 
development found a diamond ring in some earth which he was shifting. 
He took it to a pawnbroker for valuation, and it ultimately found its 
way into the custody of the police, and became the subject of a claim 
under the Police Property Act by the owners of the estate; and the 
magistrate, after some consideration, made an order for its delivery to 
them, they consenting to give the fiader a sum amounting to half its 
estimated value. It is not unusual to cite Armory v. Delamirie,' as 
establishing the title of the finder as against all the world but the true 
owner; but this ‘is a mistaken reading of that case, which merely de- 
termined that the finder of a jewel could maintain trover against a 
goldsmith to whom he had handed it to learn its nature on the gold- 
smith wrongfully detaining the jewel. Where property is found in a 
public place, there is no one who can be said to have de facto possession 
of the place, or power of control over things dropped or left there, and 
in such cases the finder can hold the goods found against all but the 
true owner. And this rule extends to things found in the sea, 
or even in the public part of a shop.? But where a thing is 
found on or in the soil of private property, the person who finds 
it has no title whatever against the owner of the land. This was defi- 
nitely decided in The South Staffordshire Water Company v. Sharman,’ 
a case in which two diamond rings were found in the mud of a pond 
belonging to the plaintiffs by a workman whom they had employed to 
clean it out. The judgment rested on the view that where a person has 
possession of land with a manifest intention to exercise control of it 
and over the things upon or in it, everything found on the land, by 
whatsoever person, is presumed to be in the possession of the owner of 
the land; and such possession entitles him to sue in detinue or trover 
the finder if he deals with the thing found or refuses to give it up. — 
Law Journal (London) Oct. 7, 1905. 


Deep — Construction — Reservation. — A deed of warranty, con- 
taining all the covenants usually found in such a deed, stated that it 
gives, grants, bargains, sells, and conveys to the grantees, their heirs 
and assigns, forever, a certain parcel of land therein described, with all 
the privileges and appurtenances thereof, and then further says, ‘‘ mean- 


1 2 Strange, 504. 5 65 Law J. Rep. Q. B. 460; L. R. 
? Bridges v. Hawkesworth, 21 Law (1896) 2 Q. B. 44. 
J. Rep. Q. B. 75. 
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ing to convey only a right of way across the same, and reserving the 
right to take lime rock from the same.’’ It was held that this deed con- 
veyed the fee to the premises therein described, with a reservation of 
the right to take lime rock therefrom.! 

Mr. Justice Spear delivering the opinion of the court said in part: 
The grantors in this deed did three things which we may consider as 
important not only in determining the legal construction of the deed, 
but also the intention of the parties, provided the terms of the deed 
will, without a violation of well-settled principles of law, permit of the 
latter consideration. First, the grantors made an absolute conveyance 
of the land in question by warranty deed, by metes and bounds, in ex- 
press and unambiguous words; second, they said they meant to convey 
only a right of way; third, they reserved the right to take lime rock 
from the same. The first is in terms an express grant of the premises. 
The third is a reservation, a new right of interest, ‘‘ operating by way 
of an implied grant.’”?? The implied grant must necessarily be from 
the grantees of this deed. Now, going back to the definition of a res- 
ervation, we find the first and third things which the grantors did, in 
conveying this piece of land, are entirely consistent with each other. 
The first was an absolute grant, and the third could not exist without 
such a grant, being some new thing growing out of the grant. But the 
second thing they did is entirely inconsistent with each of the others 
separately and to both of them combined. A right of way is an ease- 
ment. An easement is an entirely different thing from the fee. 


Rigut or Way May Be AppuRTENANT TO Lanp SEPARATED FROM THE 
Dominant TENEMENT. — This is the law as well stated in Graham v. 
Walker,? by the Supreme Court of Connecticut. Mr. Justice Baldwin 
delivering the opinion said in part :—~ 

That a way cannot be appurtenant to a close at which it neither 
begins nor ends has been often asserted by text-writers, and is not 
without countenance from judicial decision. The better reason seems 
to us to lead to a contrary conclusion, and to be supported by the rules 
of common law. An appurtenant way ordinarily does touch the close 


1§. E. & H. L. Shepherd Co. v. 4 Washburn on Easements, *161; 
Shibles, 61 Atl. 700; Maine, June 23, 23 Am. & Eng. Encyclop. of Law, 6, 
1905. Private Ways; Whaley v. Stevens, 

2 Engle v. Ayer, 85 Me. 453; 27 Atl. 218. C. 221; Zd., 27 S. C. 549, 558, 
352. 559; 4S. E. 145. 

8 61 Atl. Rep. (June 20, 1905). 
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to and from which it leads, and that it should is commonly essential to 
its enjoyment; but it is not always thus essential, and, when not, the 
dominant may be separated even at a long distance from the servient 
tenement. The use, however, of any easement, which can be claimed 
as an appurtenance by prescription, must be so related to the use of 
the dominant tenement that its particular connection with the beneficial 
enjoyment of that tenement is not merely conjectural, but direct and 
apparent. A claim to a way by prescription appurtenant to a particu- 
lar close being founded on the presumption of a lost grant, none can 
be so gained unless the prescriptive use was such as to make it reason- 
able to presume that the owner of the land over which the way was used 
knew that such use was in connection with and furtherance of the en- 
joyment of such close. He might be willing to concede a claim toa 
personal right of way which would cease with the life of the claimant, 
when he would dispute a claim toa right of way appurtenant to an- 
other’s close, which would endure forever. _ 

The fact that the respective closes of the parties were half a mile 
apart, and that the way was only accessible by the highway on which 
each of these closes abutted, did not conclusively bar a claim that the 
way was an appurtenance to that of the defendants. The testimony 
which they had introduced tended to show a long, adverse, and con- 
tinuous user by the successive owners of their close, in connection with 
their use, occupation, and enjoyment of it in going thence to Taftville 
and back. 


CuatrEL MortGaGe — AFTER-ACQUIRED PROPERTY TAKEN PossEs- 
SION OF BY MorTGAGEE AS AGAINST ATTACHING CREDITORS. — A mort- 
gage of chattels, including all stock in trade, furniture, and fixtures 
that may thereafter be acquired, containing the further provision that 
the mortgagee should have the right to take possession of the mort- 
gaged property, and of any additions that might be made thereto, 
whenever he should deem it for his interest to do so, is valid as to the 
after-acquired property ; and the mortgagee has a lawful right to take 
possession of the same under the mortgage, and his claim to the after- 
acquired property is superior to that of the attaching creditor.' 


1 Burrell v. Whitcomb, 61 Atl. Rep. gages, §§ 164-168; Keating v. Hanne- 


678 (Maine, June 27, 1905); citing 
Barton »v. Sitlington, 128 Mo. 164; 30 
8. W. 514; Francisco v. Ryan, 54 Ohio 
St. 307; 48 N. E. 1045; 56 Am. St. 
Rep. 711; Jones on Chattel Mort- 


kamp, 100 Mo. 161; 138 S. W. 89; 
Moody v. Wright, 13 Metc. 17; 46 Am. 
Dec. 706; Tennis v. Midkiff, 55 IN. 
App. 642; Quiriaque v. Dennis, 24 
Cal. 154. 


XUM 


926 39 AMERICAN LAW REVIEW. 


Mr. Justice Waterhouse, after reviewing the authorities, said in con- 
clusion: In this case it has been seen the mortgage was duly recorded 
and possession of the goods therein described, including the after- 
acquired property, was rightfully taken and retained by the mortgagee 
by virtue of the consent of the mortgagor previously granted on the 
stipulation of the mortgage. It is universally conceded, as before 
stated, that possession taken by the mortgagee, by virtue of the mort- 
gagor’s consent given after the property is acquired, is to be deemed 
equivalent to a voluntary delivery by the mortgagor, and such a ‘‘ new 
act’’ as will effectuate the previous agreement. It has now been 
shown by a uniform current of modern decisions that the law has ad- 
vanced another step, and now holds that actual possession of such 
property, taken by the mortgagee in the exercise of an authority ex- 
pressly granted in the mortgage, is also equivalent to a voluntary 
delivery by the mortgagor, and, if such possession is retained, it 
makes the mortgagee’s lien as against an attaching creditor. Statu- 
tory provisions for the registration of chattel mortgages, in effect 
precisely like our own, existed in all the States from which the fore- 
going decisions have been cited, but in no case directly involving the 
question now before the court have they been held to be in conflict 
with the equitable doctrine above stated. — 


Cueck Postpatep A InstrumMENT. — Where checks, 
postdated, were deposited in a bank, which took them in good faith, pay- 
ing full value, with no notice of any equities between the drawer and 
the one to whose credit they were deposited, such equities were no 
defense in an action by the bank against the drawer.! 


Morteace or A Mitt Wuaetuer Empracina 
Mareriats. —A mortgage on a woolen mill, running gear, tools, 
implements, and working stock ‘‘ now upon said premises and every- 
thing thereon, pertaining or in any way belonging to the said mills, and 
the business of the same,’’ did not embrace after-acquired materials.* 

Bergen, V. C., said: From these words it is urged that the parties 
contemplated that after-acquired materials became subject to the lien of 


- 1 Symonds v. Riley, 74 N. E. Rep. 2 Cunningham v. Alryan Woolen Mills, 
926 (Mass., June 22, 1905). 61 Atl. Rep. 3872 (N. J. Ct. Ct., 
June 20, 1905.) 
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the mortgage as effectively as if the instrument had by its terms 
expressly so stated, and that such inference is properly to be drawn, 
because the class of personal property, the subject of this investiga- 
tion, was likely, in the ordinary course of business, to be converted into 
manufactured product, and that product to be sold before the maturity 
of the mortgage, and consequently would be of no substantial impor- 
tance as asecurity unless all materials after-acquired for the purpose of 
manufacture should be made subject to the lien of the mortgage. It is 
claimed that this contention is supported by the determination of the 
court in Johnston v. Morrow? but I do not so read that case, for there 
the mortgage was to be a lien ‘‘on all buildings, mill and machinery in 
said mill, until said notes are paid,’’ and the court held that additional 
machinery introduced for convenience and profit, or to replace parts 
broken and worn out, were subject to the lien of the mortgage, because 
its terms were sufficiently comprehensive to include all the machinery in 
the mill when the notes became due. In the case we are considering 
the words, ‘‘and everything thereon, pertaining, or in any way belong- 
ing to the said mills, and the business of the same,’’ must be read in 
connection with the next preceding words, ‘‘ now upon said premiscs.’’ 


A Restriction In A Deep that ‘‘ no building shall be erected upon the 
granted premises to cost less than $2,500, and but one building, a pri- 
vate stable excepted, shall be erected’’ thereon does not limit the kind 
of building that may be erected on the land, so long as it costs $2,500; 
and a private stable costing $2,500 may be erected thereon, ‘without 
being made adjunct to a building already on the lot or in process of 
construction. 

Mr. Justice Morton delivering the opinion of the court in this case, 
Peck v. Hartshorn,? said in part: In no event can there be more than 
two buildings, one of which may be a private stable, erected on the lot. 
The restriction ss to costs applies as well to stables as to other build- 
ings. As the restriction is drawn, there is no limit to the kind or 
character of building that may be erected, so long as it costs $2,500; 
nor is there anything forbidding the erection of a private stable, except 
as an adjunct to a building already on the lot or in the process of 
erection. It is possible that the scheme contemplated the sale of lots 
for the erection of dwelling houses, with the right to erect a private 


1 €0 Mo. 389. 275 N. E. Rep. 133, Sup. Judicial 
Ct. Mass,, Sept. 111, 905. 
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stable in connection with or as an adjunct to a dwelling-house on the 
lot, but not otherwise. If so, the restrictions embodied in the deeds 
have failed to accomplish the purpose, intended; but we must take 
them as they stand, and there is nothing in the circumstances under 
which the deeds were given to warrant a different construction. 


Lren or BatLee For Hire does not attach in favor of an employee 
for stipulated wages.' McLaughlin, J., delivering the opinion 
said in part: Our statutory. provisions are but re-enactments or 
extensions of the common law relating to liens of this character. 
Under both a person who makes, alters, or repairs any article of per- 
sonal property, or who by labor or skill improves such article, will have 
a special lien thereon, and may retain possession until his charges are 
paid.? But this lien exists only ‘‘in favor of a bailee for hire, who 
takes property, in the way of his trade and occupation, and by his 
labor and skill imparts additional value to it.’’* In other words, if 
personal property is delivered to a person, either for the purpose 
of having another article made from it, as gold for a ring, leather 
for a harness, or lumber for a desk, or for the purpose of having 
it altered, repaired, or improved, the person having special possession 
for any of the purposes mentioned, and who performs the service re- 
quired of him, will have a special lien on the article for his charges as 
long as he retains possession of the same. But this is far from saying 
that any employé will have a lien on any article manufactured during 
the course of his employment. Such a doctrine would not only result 
in a babel of voices, each claiming a lien on the product of factory, 
mill, and forge, but would paralyze every industry, where many per- 
form their part, in manufacturing the infinite variety of articles now 
upon our markets. It is indispensable to this character of lien that . 
the person asserting it should have an independent and exclusive 
possession of the property.4 Nay, more, he must have such posses- 
sion personally, or by an agent, before and during the service required, 
and for the particular purpose of rendering some service in making, 


repairing, altering, improving, or mayhap protecting, the article upon 
which he claims a lien.5 


1 Michaelson v. Fish, 81 Pac. Rep. Dec. 663; Hollingsworth v. Dow, 19 
661 (Cal. Ct. of Appeal, June 3, 1905). Pick. 228. 

2 Jones on Liens, § 731 et seq.; Civ. 5 McDearmid v. Foster (Or.), 12 
Code, §§ 3051, 3052. Pac. 816,817; Wenz v. McBride (Colo. 

3 Jones on Liens, § 731. Sup.), 36 Pac. 1105; Jones on Liens, 

4 Grinnell v. Cook (N. Y.), 38 Am. § 731 et seq. 
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ForeciosurE oF Morrgace may Be By MortGacor’s 
AssiGngz IN Bankruptcy, when it is necessary to save the property 
for the benefit of the creditors.' The trustee in bankruptcy has the 
election to refuse to take possession of mortgaged property, if its 
value, over and above the incumbrance, is not sufficient to justify an 
attempt to administer it. It is true that the bankruptcy act provides 
that liens such as the lienholders had under the trust deeds in this case 
shall not be affected by bankruptcy, but that is far from saying that such 
lienholders may, after the commencement of proceedings in bankruptcy 
against the debtor, proceed to enforce their liens or contracts in the 
manner prescribed in the instruments which create them; and this is 
true whether such lien is an ordinnry mortgage, or a deed of trust with 
provision for a strict foreclosure by a notice and sale. The provision 
of the bankruptcy act that such a lien shall not be affected by the 
bankruptcy proceedings has reference only to the validity of the lien- 
holder’s contract. It does not have reference to his remedy to enforce 
his right. The remedy may be altered without impairing the obliga- 
tion of his contract, so long as an equally efficient and adequate 
remedy is substituted. Every one who takes a mortgage, or deed of 
trust intended as a mortgage, takes its subject to the contingency that 
proceedings in bankruptcy against his mortgagor may deprive him of 
the specific remedy which is provided for in his contract. 


EasEMENT — CREATION AND ABANDONMENT. — Where a deed to certain 
land described it as running southwesterly on the land to a certain 
stone company ‘‘to the middle line of F. street,’’ thence ** on said’ 
middle line of F. street,’’ etc., a certain distance, etc., being lot A of 
a certain plat referred to, the fact that the land was not described as 
bounded ‘‘on’’ F. street, but as running ‘‘ to the middle line ’’ thereof, 
etc., did not render such description insufficient to create an easement 
in such street in favor of the land conveyed. 

The erection of a building in a street west of respondent’s premises 
and the building of a fence closing the street, the effect of which was 
to inclose the northwesterly half of the street abutting on a small part 
of a certain lot, leaving unobstructed the way from that part which was 
west of respondent’s land to L. street, did not as a matter of law con- 
clusively show an intention on respondent’s part to abandon the way 


1In re Jersey Island Packing Co., Circuit, June 5, 1905, Gilbert, Cir- 
188 Fed. Rep. 625, C. C. App., 9th cuit J. 
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over the westerly part of the street, the use of which was confirmed by 
the corporation erecting the building and its successors in title. The 
erection of a building by respondent’s predecessors in title over that 
part of the street in which they owned the fee was not as a matter of 
law an abandonment of their easement of the remaining portion of the 
street.' 

As to the creation of the easement Mr. Justice Hammond said: 
Since the lot was bounded on this street, there was created in favor of 
it a right of way over the street as shown on the plan, not only as to 
that part against which the lot abutted, but also over the rest of the 
street, so far as the grantor had power to create such aright; and that. 
is so, even if the grantor had not the power to create the right over 
the whole of the street. The deed is operative by estoppel to create 
the easement, so far as the grantor’s title will support it. Such a way 
is not a way by necessity, and the right exists, even if there be other 
ways, either public or private, leading to the land. 

As to abandonment of the easement the learned Justice said in part: 
Since abandonment is a question of intent, any act relied upon either 
must be accompanied by evidence of intention, or be in its nature such 
as necessarily to show an intention, to abandon. As arule, mere en- 
croachments upon a common right of way do not of themselves neces- | 


sarily show an intention to abandon the way, and in most such cases 
the question of abandonment is one of fact, and not of law. 


CuariTaB_e Trust, Vor ror — Testator bequeathed 
the residue of his estate to his executors, to be devoted to ‘‘ charitable 
or worthy objects,” and authorized them to exercise their discretion to 
devote the property to the benefit of such persons or corporations as 
might be selected by the executors or designated by the testator in his. . 
lifetime, also particularly for the purpose of giving to any of testator’s 
relatives, who ‘‘ without reason’’ he might have overlooked, such sum 
asmight seem to testator or his executors under all the circumstances 
fitting, suitable, and proper. It was held in Minot v. Parker,? that the 
beneficiaries of such bequest were so uncertain that the whole trust was 
void for indefiniteness. 

Morton, J., delivering the opinion of the court, said in part: Al- 
though the testator may have intended by a memorandum to have 


1 New England Structural Co. v. 2 75 N. E. Rep. (149 Mass. Sept. 11,. 
Everett Distilling Co., 75 N. E. Rep. 1905.) 
85 (Mass. Sept. 11, 1905). 
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named the ‘‘ charitable or worthy objects’’ among which this portion 
of his estate was to be distributed, yet he went still further in the ex- 
pression of his general design, by declaring that the bequest also was 
‘* particularly for the purpose of giving to any relatives of mine, who 
without apparent reason I may have overlooked, such sum as may seem 
to them or him, under all the circumstances, fitting, suitable and 
proper.’’ It then fully appears that there also was in his mind, as of 
equal prominence, an intention plainly expressed to include certain of 
his relatives, though they may be indefinitely described. These sev- 
eral purposes were not charitable in a legal sense, and as the fund 
could be applied to either, as the executors might deem proper, there 
is no charitable trust created which ander our decisions can be 
supported. * * * 

While the general intention of the testator that the residue of his 
estate should be held by the executors in trust is fully apparent, the 
unfortunate terms he employed to express this permits the fund, as 
we have said, to be wholly applied for objects which are not charitable 
in law, or for purposes so uncertain as not to be capable of identifica- 
tion, or for the benefit of relatives not named, and who, by reason of 
the descriptive limitation imposed by him, cannot otherwise be ascer- 
tained. The whole trust, therefore, becomes too indefinite for the 
court to administer, and a resulting trust must be decreed in favor of 
his next of kin, who thus become entitled to the residuary fund. 


PROPRIETOR OF A StorE Usine an ELEevaTor For Use or Cus- 
TOMERS 18 A CARRIER, and bound to exercise the highest degree of care 
for the safety of his customers.' Leaving the door of the shaft open, 
with no bar or other obstruction to prevent the plaintiff from walking 
into it under the supposition that the elevator was there, was negligence 
for which the defendant is liable, unless the plaintiff was guilty of con- 
tributory negligence.? And whether he was guilty of contributory neg- 
ligence, under the evidence, was a question for the jury. 

It cannot be affirmed, as matter of law, that because plaintiff walked 
rapidly to the door of the shaft, and, without stopping to see whether 


1 Morgan v. Saks, 38 So. Rep. 848 Pac. 42; Hopkinson v. Knapp, 92 
(Ala. Sup. Ct. Jan. 1905). Iowa, 328, 60 N. W. 653; Stephens v. 

2 People’s Bank v. Morgolofski Chausse, 15 Canada Sup. Ct. 879; So. 
(Md.), 23 Atl. 1027, 832 Am. St. Rep. B. & L. Association v. Lawson, 97 
403; The Colorado Mortgage & In- Tenn. 867; 37 S. W. 86; 56 Am. St. 
vestment Co. v. Rees, 21 Colo. 435,42 Rep. 804. 
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the elevator was in place, stepped into it, supposing he was entering the 
elevator, he was guilty of negligence. Nor can it be affirmed, as mat- 
ter of law, that because the place was dimly lighted he was guilty of 
negligence, He had the right to assume that the defendant would ex- 
ercise that degree of care which the law required of him, and would 
not negligently leave the door to the shaft open, and that he might safely 
enter when he found the door open, without stopping to make a special 
examination. Whether the plaintiff, under the circumstances shown 
by the evidence, exercised that degree of care which persons of ordi- 
nary prudence would exercise on approaching and entering the ele- 
vator, was, as we have said, a question of fact for the jury.' 


REcEIVERS, COMPENSATION FOR SERVICES. — Where a receiver of prop- 
erty sold for $271,000 served for 29 months, during which he did not 
physically manage the property, which service was performed by other 
employés, and the principal service rendered by him was 125 days spent 
in various cities for which he received $15 a day as expenses, and in 
the sale of the property, an allowance of $24,022.84, exclusive of such 
expense allowance, was excessive, and should be reduced to $15,000.? 


CHAMPERTY AND MarntTenance. — Where, after the assets of an in- 
solvent corporation had been largely administered, leaving a large part 
of the indebtedness unpaid, the court authorized the receiver to continue 
certain suits against promoters to recover secret profits for the sole 
benefit of such creditors as were willing to execute bonds for costs and 
to indemnify the receiver, etc., against costs, expenses, etc., where- 
upon certain owners of indebtedness against the corporation assigned 
their claims under an agreement that the assignees should execute the 
indemnifying bonds for them in consideration of thirty per cent. of the 
sums received by the assignees on account of the proceedings — such 
assignments were not. void for champerty.® 


1 See cases cited supra; Tousey v. 2 Drey v. Watson, 188 Federal Re- 
Roberts, 114.N. Y. 312; 21N. E 899; porter (Circuit Court of Appeals, 
11 Am. St. Rep. 655; Dawson». Sloan, Fourth Circait. May 24, 1905). 

49 N. Y. Super Ct. 304; affirmed 100 $ McEwen v. Harriman Land (Co., 
N. Y. 620; note to Mitchell v. Marker, 188 Fed. Rep. 797. Circuit Court of 
25 Le Re A. 35. Appeals, Sixth Circuit. June 15, 1905. 
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Grant To Untncorroratep Rexicious Society. —In Penny v. Cen- 
tral Coal & Coke Co.' it is held by the United States Circuit Court of 
Appeals that where an unincorporated religious society had claimed 
and occupied land in controversy for more than thirty years, it would 
be presumed that the lost deed, under which it claimed title, conveyed 
the land to trustees for the society’s benefit. 

Complaint is made in the motion for rehearing that in the opinion 
filed herein the court did not consider the point, made by the defendant 
in error in its brief, that the African Episcopal Church, being an unin- 
corporated voluntary association, was incapable, at law, of taking and 
holding as grantee under a conveyance, and therefore no presump- 
tion arose in this case that any grant, cognizable at law, was ever made 
to the church. It may be conceded at common law a deed of convey- 
ance to an unincorporated religious association would be bad, for 
lack of a capable grantee.? But the authorities are also agreed 
that a valid grant may be made to trustees for such association, 
and that such title will descend in perpetuity. As shown by the cita- 
tions in the opinion herein, after such long occupancy and exercise of 
proprietary right, ‘‘ there is a presumption that such right had a lawful 
origin, that it was created by a proper instrument, which had been 
lost, * * * and that such rule will be applied as a presumptio juris 
et de jure whenever by possibility a right may be acquired in any 
manner known to the law.’’ If, as contended, the church association 
could take only through trustees for its use, and the presumption is, as 
asserted by-the Supreme Court in the cases cited in the original opin- 
ion, that, if the title had not lawfully passed to such occupant, its long 
exercise would have attracted the attention of and ‘‘ been prevented by 
the persons interested,’’ we can perceive no sensible reason why the 
rule should not obtain in this instance that a proper deed was made 
to trustees for the church. If there was any misconception in the 
opinion filed herein, it was in the half concession that such deed to trus- 
tees for the church may not have been made. 


Titte ReGistRatTion, ok Torrens Act— Procepure. —In Owsley 
v. Johnson,* it appears that upon the trial of the action in the District 


1138 Fed. Rep. 769, Circuit Court Beatty v. Kurtz, 2 Pet. 566; 7 L. Ed. 
of Appeals, Eighth Circuit. April 29, 521; Stewart et al. (Ala.), 30 South. 
19 05. 526; 55 L. R. A. 218. 

2 Philadelphia Baptist Ass’n v. 8 103 N. W. Rep. 903 (Minn.), June 
Hart Wheat. 27; 4 L. Ed. 499; 9, 1905. 
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Court, the defendants appeared and by answer claimed title to the land 
in controversy as owners of the abutting lots, and the trial was upon this 
issue. 

At the close of the trial defendants requested the court to make 
findings of fact and conclusions of law, which request was denied. 
The ruling of the court is assigned as error. In this, we think, the 
court erred, though, in view of the condition of the record before us, the 
error is not such as to justify a reversal of the case. The facts respect- 
ing the title to the land are undisputed. There were no controverted 
issues to be settled by specific findings. However, we are of opinion 
that in proceedings of this kind, though the Torrens’ act contains no 
express directions on the subject, where issues are made by the appear- 
ance of parties who, by their pleadings, assert rights in the property 
sought to be registeredadverse to the petitioners, findings of fact should 
be made as in ordinary civil actions. In fact, all rules and principles 
of law applicable to equitable actions and proceedings, and rules of 
practice with respect to the trial, introduction of evidence, findings and 
order of judgment, should, so far as not clearly inappropriate or other- 
wise provided for by the act, be followed and applied. But, as stated, 
the failure to make findings in this particular case was not reversible 
error. 


Crimmnat Contempt or Court.—A person soliciting an attorney 
engaged in the trial of a case to bribe the jurors through him by 
gifts of money is guilty of criminal contempt, and may be com- 
mitted to jail. 

In Hurley v. Commonwealth,’ Chief Justice Knowlton so holding 
said in part :— 

This was a very gross and wicked attempt to interfere with the 
administration of justice in court, and was a contempt which de- 
served severe punisbment. It was an attempt at bribery of persons 
in an important position of trust. Contempts of this kind are most 
dangerous assaults upon the integrity of our courts in the trial of 
cases. It is inconceivable that any court would treat such an 
offense as anything less than a criminal contempt of the gravest 
character.” 


174 N. E. Rep. 677 (Sup. Ct. Rep. 224; Bradley v. State, 111 Ga. 
Mass., June 21, 1905). 168-174; 36 S. E. 680; 50 L. R. A. 691; 

2 See Cuddy, Petitioner, 131 U. S. 78 Am. St. Rep. 157; Langdon v. 
280; 9 Sup. Ct. 708; 33 L. Ed. 154; Wayne Circuit Judges, 76 Mich. 858; 
Little v. State, 90 Ind. 388; 46 Am. 43N. W. 310. 
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As to punishment, the court held thet the sentence imposed by the 
Superior Court of a year and a half at hard labor in the House of 
Correction should be reversed because the statute providing for im- 
prisonment in the workhouse does not apply to a case of contempt 
of court. 


NationaL Banks — Arracument cannot Issue rrom State Court 
BEFORE JUDGMENT. —In Van Reed v. People’s National Bank,' the 
Supreme Court of the United States affirms its previous decision? and 
says the decision applies, whether the bank be solvent or insolvent, 
Mr. Justice Day saying in part: The right of Congress to determine 
to what extent a State court shall be permitted to entertain actions 
against national banks, and how far these institutions shall be subject 
to State control, is undeniable. National banks are quasi-public 
institutions, and for the purpose for which they are instituted are 
national in their character and within constitutional limits are subject 
to the control of Congress, and are not to be interfered with by State 
legislative or judicial action, except so far as the law-making power 
of the government may permit. 


BankKERS AND Customers’ Pass-Booxs.—‘‘ The present position of 
the pass-book,’’ says Sir John Paget in his new edition of the Law of 
Banking, ‘‘is the most unsatisfactory thing in the whole region of 
English banking law.’’ His view is that the proper function of the pass- 
book is toconstitute a ‘* conclusive, unquestionable record’’ of the trans- 
actions between banker and customer; that it should be recognized as 
such, and should constitute what lawyers call a stated and settled 
account. The practice of London bankers as to stating and adjusting 
accounts between banker and customer was found by inquiry and re- 
ported to the court in Devynes v. Noble.* It is thus described: *‘ For 
the purpose of having the pass-book made up by the bankers from their 
own books of account, the customer returns it to them from time to time 
as he thinks fit, and, the proper entries being made by them up to the 
date on which it is left for that purpose, they deliver it again to the cus- 
tomer, who thereupon axamines it, and, if there appears any error or 


125 Sup. Ct. Rep. 775 (May 29, U.S. 721; 31 L. ed. 567; 8 Sup. Ct. 
1905). Rep. 718. 
2 Pacific Nat. Bank v. Mixter, 124 31 Mer., at p. 5385. 
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omission, brings or sends it back to be rectified, or, if not, his silence is 
regarded as an admission that the entries are correct.’’ ‘The practice is 
the same to-day. But a practice of bankers is one thing and a custom 
of trade binding between banker and customer is another, and, so far as 
English decisions have gone, there cannot be said to have been a recog- 
nition by the courts of a custom of bankers to treat the pass-book as a 
stated and settled account. Lord Selborne, indeed, alluded once to the 
doctrine of a pass-book passing to and fro being evidence of a stated 
and settled account; but in Vagliano’s case, where the customer had 
had his pass-book sent him with the vouchers, including the forged bills 
cashed by the bank, and had returned it unquestioned, the Court of 
Appeal held that the customer could not be treated as guilty of negli- 
gence disentitling him to disclaim the payments by the bank on account 
of the forged bills, there being ‘‘ no eviuence to show what, as between 
a customer and his banker, is the implied contract as to the settlement 
of- account by such a dealing with the pass-book.’’ Lord Esher in a 
later case went further and said in altercation with counsel: ‘* You are 
putting on the customer the burden of examining the pass-book. What 
legal obligation is there upon him to do so?’”’ If there is none—as 
these words would imply—there is an end, of course, of the questionof 
the pass-book as a stated account; but is this astate of the law in which 
bankers can contentedly acquiesce? What is the pass-book sent for but 
that it may be examined. 

In the United States much more business-like notions on this subject 
obtain. The proposition that a customer of a bank is under no duty to 
the bank to examine his pass-book and the vouchers returned with it, 
in order to ascertain whether his account had been correctly kept, was 
submitted to the Supreme Court of the United States twenty years ago 
in Leather Manufacturers’ Bank v. Morgan,’ and unanimously dis- 
carded by the court as not ‘‘consistent with the relations of the parties 
or the principles of justice.’’ The sending by a customer of his 
pass-book to be written up and returned with the vouchers is in effect — 
so the American court held —a demand to know what the bank claims 
to be the state of his account; and the return of the book with the 
vouchers is the answer to that demand, and, in effect, imports a request 
by the bank that the customer will in proper time examine the 
account so rendered and either sanction or repudiate it. The customer 
cannot, therefore, without injustice to the bank omit all examina- 
tion of his account when thus rendered at his request. The customer 
in such a case is not estopped from asserting that a forged check is a 


1117 U. S. 96. 
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forgery,’ but he is, or may be—it is a question of fact—liable in 
damages to the bank for not taking the precautions which would have 
prevented the bank cashing further forged checks. Thus the legal 
principles work out logically and consistently. In Vagliano’s case, for 
example, had American principles ruled here, Vagliano could have com- 
pelled the Bank of England to reimburse his account in respect of the 
forged bills as indeed he did, but the bank could have counter-claimed 
against him damages for negligence in the examination of his vouchers, 
assuming such negligence proved. This would represent a much more 
rational state of the law. 


MortTGaGEEs AND PurcHasERs aT ForEcLosurE SuBROGATED TO 
Tax Liens Pai sy Tuem. — It is universally held that one who has a 
lien upon property may, in order to protect his security, pay off su- 
perior liens, and that he becomes by such payment subrogated to the 
rights of the creditor holding the superior lien. As this purchaser had 
a lien upon the property for the period of nine months, which at the 
expiration of that time would ripen into a perfect title, if he so desired 
it, and as the holders of the tax certificates had a superior lien, such 
purchaser had the right to pay the amount necessary to redeem the land 
from tax sale, and in doing so should become subrogated to the rights 
of the State and municipal operation.? 


or Receirt sy Detivery. — The indorsement to 
a third person, as security for loans, of a receipt issued by a warehouse 
company for goods kept under lock and key in a place leased by it from 
the owner of the goods, which receipt recites that it received the property 
on. storage, ‘‘ to be delivered only upon surrender of this receipt, prop- 
erly indorsed, and payment of all charges thereon,’’ is a sufficient 
delivery as against attaching creditors of the owner to validate the 
transaction as a pledge, whether the receipt is to be deemed a public 
warehouse receipt under a statute or not. 

Mr. Justice Holmes delivering the opinion of the Supreme Court of 


1 See Critten v. Chemical National (Colo., June 5, 1905); citing Prost v. 
Bank, 71 N. Y. R. 219, at page 228. Pratt, 96 Ill. 184; Swain v. Stockton 

2 Northern Ins. Co. v. Frey Real Sav. & L. Ass., 78 Cal. 600; 21 Pac. 
Est. & Ins. Co., 81 Pac. Rep. 300 3865; 12 Am. St. Rep. 118. 
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the United States to this effect in part says: ' A bailee asserting a lien 
for charges has the technical possession of the goods, But it alwaysis 
recognized that if the bailee of the owner, by direction of the latter, 
assents to becoming bailee for another, to whom the owner has sold, 
mortgaged, or pledged the goods, the change in the character of the 
bailee’s holding satisfies the requirement of a change of possession to 
validate the sale or pledge. Therefore it is common for certain classes 
of bailees to give receipts to the order of the bailor, because, by a re- 
ceipt in that form, the bailee assents in advance to becoming bailee for 
any one whois brought within the terms of the receipt by an indorse- 
ment of the same. 


Deep Conveyinc Lanp For A ParticuLcaR UsE bogs not Conver 
AN AssoLuTe TitLte.—Thus a deed in form of a general warranty con- 
veying a strip of land to a railroad company for a right of way for a 
railroad will not vest an absolute title in the railroad company, but the 
interest conveyed is limited by the use for which the land is acquired, 
and when that use is abandoned the property will revert to the adjoin- 
ing owner. So held in Abercrombie v. Simmons,? by the Supreme 
Court of Kansas. Chief Justice Johnson delivering the opinion cites 
many authorities. We quote the following :— 

The fact that the deed contains covenants of warranty, or that the 
right acquired is designated as a fee, is not necessarily controlling. 
In Jones v. Van Bochove,’ consideration was given to a conveyance of 
a strip of land which was described as a right of way for a railroad 
between certain points, and, although the instrument was in the form 
of a warranty deed, it was held that an absolute title was not conveyed. 
In Railway Co. v. Geisel,* there was a deed releasing and quitclaim- 
ing to a railroad company a right of way eighty feet wide througha . 
certain tract of land, and it was held that the company did not acquire 
the fee of the land. In the opinion it was held that: ‘‘It does not fol- 
low that, because a railroad company may take an estate in fee ora 
right of way of a defined width, it does take such an estate for a right 
of way, for parties may by their contract create an estate Jess than 4 


1 Union Trust Co. v. Wilson, 25 
Sup. Ct. Rep. 766 (May 29, 1905), cit- 
ing Union Trust Co. v. Trumbull, 137 
Ill. 146, 173; 27 N. E. 24; Northrop v. 
First Nat. Bank, 27 Ill. App. 6527; 
Millhiser Mfg. Co. v. Gallego Mills 
Co., 101 Va. 579, 689; 44S. E. 760; 


Hallgarten v. Oldham, 135 Mass. 1, 10; 
46 Am. Rep. 433, and many other 
cases. 

281 Pac. Rep. 208 (June 10, 
1905). 

3 108 Mich. 98; 61 N. W. 342. 

4119 Ind. 77; 21 N.E. 470. 
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fee, or a right less in extent than that which the law authorizes the 
grantee to acquire.’’ In Hill v. Railway Co.,' it is said that: ‘* A con- 
tract to convey land for a particular use, or to a party having 
capacity to acquire a certain estate in land for a particular use, 
must, of necessity, carry the implication of such limitation upon 
the estate to be conveyed.’’ In Norton v. Railroad Co.,* the 
railroad company acquired a fee to a strip of land for a right 
of way. A question arose as to the right of the railroad com- 
pany to erect a blind or barrier to obstruct the view from a 
building of an adjoining owner, and it was held that, although the com- 
pany held the fee to its right of way, it held it ‘‘ in that qualified manner 
in which land taken for particular purposes is taken,’’ and that ‘‘ they 
had only a right to the fee simple of the land for the purpose for which 
they acquired it, namely the construction and perpetual working of the 
railroad,’’ and for that reason the right to build the barrier and 
obstruct the plaintiff’s view was denied. In the same case it is also held 
that an abandonment of a portion of the right of way operates to vest 
that portion in the owner of the adjoining land. In Railroad v. Ald- 
ridge,’ a dispute arose between a landowner, who had conveyed land 
along a water front, in fee, to a railroad for a right of way, and the 
railroad company, whether such owner of the land not conveyed was a 
riparian owner or whether the right had passed to the railroad com- 
pany. The decision was against the railroad company, and the court 
held that, although the railroad company received title to its right of 
way ‘‘in fee simple by the voluntary grant of the former owners, yet by 
the provisions of the statute it holds such real estate and can use it 
only for the purposes expressed in its charter —that of the maintenance, 
construction, and accommodation of the railroad. For this purpose 
only the land can be used; and, although the title granted to the com- 
pany is a fee, yet,as thus burdened and restricted, we think the grantor 
in conveying the strip did not thereby cease to be the owner of the up- 
land within the meaning of the statute. The conveyance to the rail- 
road of the strip in question is in its effects entirely unlike the convey- 
ance to a private individual in fee simple.’’ 


1 32 Vt. 74. 

2 L. R. 9 Chan. Div. 623. 

31385 N. Y. 95; 32 N. E. 50; 17 L. 
R. A. 516. 

4 People v. White, 11 Barb. (N. Y.) 
26; Railroad Co. v. Coburn, 91 Ind. 
557; Pipe Line Co. v. Railroad Co., 62 
N. J. Law, 254; 41 Atl. 759; Chouteau 


v. The Missouri Pacific Railroad Com- 
pany, 122 Mo. 375; 22 S. W. 458; 30 
S. W. 299; Kellogg v. Malin, 50 Mo. 
496; 11 Am. Rep. 426; Uhl v. Rail- 
road Co., 51 W. Va. 106; 41 S. E. 
340; Railway Co. v. McWilliams, 71 
Iowa, 164; 32 N. W. 315. 
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BOOK REVIEWS. 


AMERICAN RAILROAD RATES. — By WALTER CHADWICK NOYES, a judge of the Court of 
. Oommon Pleas in Connecticut; President of New London Northern Railroad Company; 

Author of “‘ TheLaw of Intercorporate Relations.” Boston: Little, Brown and Company, 
1965. 12mo. Cloth. Price, $1.50 net (prepaid $1.64). 


The author in his Preface says: The railroad problem, with respect to 
charges, has always been a problem of freight rates rather than of passenger 
fares. The freight traffic upon the American railroads far exceeds the 
passenger traffic in volume, complexity and importance. In order to avoid 
confusion of statement, this book deals only with freight. rates. But the 
fundamental principles governing rates and fares are the same. 

The Table of Contents of this book shows ten chapters as follows: I. Under- 
lying Principles. II. Limitations of Rates. III. Making Rates. IV. Classifi- 
cation and Tariffs. V. Discrimination. VI. Competition and Combination. 
VII. Movement of Rates. VIII. Comparison of Rates. IX. State Regulation 
of Rates. X. Federal Regulation of Rates. 

The subject of railroad rates is so treated that the reader of this book is 
convinced that the author is an expert in railroad management and that his 
opinions are judicial and wholly unbiased. The book is a process of reasoning 
from the first chapter leading up step by step in the succeeding chapters toa 
conclusion which is of extreme interest at the present time. Reaching the 
question of the power of the Federal government to regulate rates he finds that 
there are no limitations other than those contained in the Constitution; that 
the limitations therein which are applicable are three: (1) The division of the 
functions of government into three departments — legislative, judicial and ex- 
ecutive. (2) The Fifth Amendment. (3) The provision against Port preferences. 

He formulates and restates the conclusions reached with respect to action by 
Congress as follows: (1) Making rates for the future is purely a legislative 
function; (9) Congress may exercise this power to make future rates either. 
directly or through a commission; (3) rates made by a commission have the 
same effect as if made by Congress directly; (4) determining in a controversy 
the reasonableness of an existing rate is a judicial function; (5) judicial and ~ 
legislative functions cannot be combined; (6) and—drawn from the Federal 

_ Constitution by itself — judicial functions can only be exercised by judges hold- 
ing their offices during good behavior and receiving a compensation which can- 
not be diminished during their continuance in office. 

_ As to the provision of the constitution that “ no preference shall be given by 
any regulation of commerce or revenue to the ports of one State over another,” 
while it was undoubtedly the purpose of this provision to prevent the granting 
of preferences to vessels, yet it is not safe to assume that by judicial interpre- 
tation it might not be held to apply to railroads. 

He regards the Esch-Townsend bill and other similar bills as invalid for two 
reasons: (1) they require the exercise of judicial functions by the Interstate 
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Commerce Commission; (2) they require the exercise of non-judicial functions 
by the courts. 

He thinks additional legislation shall be had providing: (1) for a special 
court which should speedily determine the reasonableness of any rate com- 
plained of; (2) ifa rate be judicially found to be unreasonable the Interstate 
Commerce Commission.should be given power to make a new rate to remain 
in force a prescribed time subject to modification. 

This plan reverses the order of procedure adopted in measures heretofore 
proposed. 

In conclusion he says: ‘‘ The railroads and the people should have no quarrel. 
The prosperity of the country aids the railroads; the prosperity of the railroads 
helps the country. The railroads more than any other factor, have contrib- 
uted to the development of the United States. The upbuilding of the nation 
has been reflected in the evolution of the best and most successful railroad 
systems of the world. 

* The obligations of the public and the railroads are reciprocal. The inter- 
ests of both require just and reasonable rates. Exhorbitant charges curtail 
traffic. Fair rates increase business. Still with this economic check in- 
stances of unjust charges are unavoidable. The present system of making 
rates is best both for the public and the railroads; but it is so complex and, at 
the same time, so elastic that abuses must necessarily creep in. It is the duty 
of the public and of railroads to unite in obtaining conservative remedial 
legislation.”? 

This book is very interesting as well as important. 


A TREATISE ON THE LAW OF REAL PROPERTY—By FRANK GOODWIT, A.M., Emeritus 
Professor of the Law of Real Property in the Law School of Boston University. Boston: 
Little, Brown and Company. 1905. Price, sheep, $4.00 net. ‘ 


This book is by far the best book we know of for the study of the common 
law of real property; and real property law can be understood only by having 
a thorough knowledge of the common law of the subject. A lawyer who is not 
thoroughly grounded in the old law of real property has only a superficial 
knowledge of what is known as the modern law of real property as it exists in 
the States called progressive. The first requisite to making a sound and re- 
liable legal adviser in matters relating to real estate law is a thorough under- 
standing of the law as it was a half century or a century or longer ago, and of 
its origin in earlier times. 

Professor Goodwin divides his treatise into thirty-two chapters which begin 
with fundamental principles and gradually go on to a full development of the 
whole subject. We cannot give so good a general idea of the author’s method 
of treatment as that stated by him in his Preface, where he says: ‘‘It will be 
found that up to the last few chapters the book is climacteric. The effort 
is made to lead the reader up the steps of a ladder, and cross references are 
freely made, so that he may collocate in his mind a proposition he has already 
learned in some previous chapter, with some other proposition in the later 
chapter, and thus the reader is helped to think of the two propositions together, 
although they are required to be stated in the order in which they are presented 
It is evident from this statement that the book is intended to be useful to. 
students of law who are undertaking the study of real property. But it is hoped 
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that the book will be found useful to the practitioner, and that it may not be 
unworthy of the attention even of members of the courts.”’ 

Professor Goodwin has long been distinguished for his thorough knowledge 
of the law of Real Property. For seventeen years he was a lecturer and pro- 
fessor, teaching this subject in the Law School of Boston University down to 
a recent date, some two or three years ago, when failure of sight obliged him to 
resign. The young men who have had the advantage of his teaching have, or 
ought to have, a thoroughly good and superior knowledge of real property law. 

The author’s style of writing is unusually clear and concise. It would be 
difficult to find a sentence the meaniug of which is in any respect doubtful or 
obscure. 

Of course the whole law of the subject is not stated in this volume; but it 
‘states principles which are the foundation of the great superstructure of law 
built up by extension, qualification and application of these principles to all 
the endless circumstances of the affairs of. life. 

The law of real property is in general so technical that it is impossible for 
many practicing lawyers who have once had a good knowledge of it, to keep it 
all in mind so as to be able to apply it until their knowledge is refreshed by 
reference to their library. Fortunate in such case will a lawyer be to have at 
hand an accurate and concise work like Professor Goodwin’s to recall to him 
the principles he had forgotten or possibly had not thoroughly acquired. 


PoOMEROY’sS EQUITY JURISPRUDENCE.—In four volumes. By JOHN NORTON POMEROY, 
LL.D. Third edition, annotated and much enlarged, and supplemented by A Treatise 
on Equitable Remedies in two volumes, by JOHN NORTON POMEROY, Jr. San Fran- 
clsco: Bancroft- Whitney Company, Law Publishers and Booksellers. 1905, 


Mr. Pomeroy’s Treatise on Equity Jurisprudence is too well known to the 
Bench and Bar throughout the country, to require any extended notice at this 
day, twenty-four years after the publication of the first edition. The author 
was then well known as a very learned lawyer and author; but his great work 
on Equity Jurisprudence at once became the leading authority on the subject, 
and has so remained down to the present time. Very few law books have 
occupied the place of authority accorded to this work. The author died soon 
after the first edition of this great work was published, and the second edition 
was edited by his sons. 

The present edition, which is the third, is edited by his son, John Norton 
Pomeroy, Jr. The editor in his preface says: While supplying all portions 
of the book with citations much more numerous than those added in the second 
edition, — he has undertaken to annotate at considerable length, drawing upon 
the older as well as the latest cases, such subjects as, e. g., the Equity Juris- 
diction of the United States Courts; many topics in the chapters on Notice, Pri- 
orities, and Bona Fide Purchase; and many in the law of Trusts. The subject 
of the Jurisdiction to avoid Multiplicity of Suits, which the author was the 
first to treat in a manner and to an extent adequate to its intrinsic importance, 
has had an astonishing growth under the impetus given by his well-known 
chapter; in presenting, in some detail, the result of this growth, the editor has 
ventured to add two paragraphs (Secs. 2514, 2513) to the text, for the purpose 
of emphasizing and illustrating an important limiting principle, which had, 
indeed, been recognized by the author, but has only come into prominence in 
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recent years. With this one exception no new paragraphs have been inter- 
polated; the author’s text and notes have been left as they were written, the 
editor believing that the peculiarly authoritative character conceded by the 
courts to that text required that no chance should be afforded of confusing the 
author’s language with his own. The results of the editor’s labor — which 
bas included a careful re-examination of all the cases added in the second edi- 
tion, — have, therefore, been cast into a series of separate notes, distinguished 
from the author’s notes by reference letters instead of numerals. 

The four volumes of the present edition contain more than thirty-five 
hundred pages, and the cases cited number over seventeen thoasand. 


STUDIES IN THE CIVIL Law and its relations to the Jurisprudence of England and 
America with references to the law of our insular possessions.—By WILLIAM WIRT 
HowE, LL.D., of the bar of New Orleans. Second edition. Boston: Little, Brown, and 
Company. 1905. Price, $3.00 net. 


Mr Howe is well known to the profession in America as a former president 
of the American Bar Association; as a furmer associate justice of the 
Supreme Court of Louisiana; and as the U.S. District Judge of Louisiana. 
He is known as a scholar and author as well as lawyer and judge. The first 
edition of this book grew out of a course of lectures delivered by Mr. Howe 
before the Law School of Yale University in 1894. Of the present edition the 
author says: In preparing the second edition the work has been considerably 
enlarged, so as to embrace a wider scope in the same field. Since the first 
edition was published our country has acquired what we call our insular 
possessions. The private law of those islands is derived from Spain; and 
Spanish law in turn is largely of Roman origin. In preparing this volumeI have 
kept the following points in view: firstly, to state the elements of Roman law; 
secondly, to trace the extension of that system to what we know as modern 
civil law states in Europe and America; thirdly, to give the student references 
as to the law of our new possessions; and, finally, to compare the leading 
doctrines of the civil law with those of what we callthe commonlaw. I do not 
know of any other work of this special scope, and I hope it may be useful to 
students in law schools, as well as to my brethren of the bar. 

This work by reason of its origin is in the form of lectures, twenty-one in 
number. The early lectures treat of the primitive ideas of law and govern- 
ment of the history of Law in Rome, the Roman Jurisconsults and law schools; 
the law of nations and the law of merchants. 

We cannot forbear quoting an interesting page on procedure. ‘‘ Among all 
primitive people it is certain that procedure was very technical at the first, and 
that it was very difficult to change a formula, however arbitrary or inconvenient. 
Primitive men are like children, and we know that children are very formal 
and conservative. They do not like a story to be repeated in a manner differ- 
ent from its original version. And so, in procedure, we find strange techni- 
calities in early times and the greatest difficulty in reforming them. Like 
some organs of the body, they become rudimentary and useless and troublesome. 

*¢ Gaius tells us of a suit in early Rome in which the plaintiff claimed dam- 
ages because his vines had been wrongfully cut by the defendant, andithe plain- 
tiff lost his suit because he spoke of vites (vines) when he should have said 
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arbores (trees), because the twelve Tables iu describing an action of this kind 
spoke of trees (de arboribus) and not of vines. 

‘* There is astory told of a man in Iceland, under the early Scandinavian law, 
who was so wondrous wise that nobody could sue him, for he alone knew the 
proper form of words in which a suit could be instituted against him, and of 
course he would not tell. 

«The rules of procedure in the Twelve Tables indicate that a person having a 
claim would meet his supposed debtor in the street, and seizing him would 
take him before the magistrate. Probably this was the method among primi- 
tive people. Perhaps in this way the two litigating women came before Solo- 
mon with the babe. And in the sermon on the Mount, the same kind of 
procedure is alluded to when it is said (Matthew v. 25): ‘ Agree with thine 
adversary quickly, while thou artin the way with him; lest at any time the 
adversary deliver thee to the judge, and the judge deliver thee to the officer, 
and thou be cast into prison.’ 

“The gradual change in Roman procedure may be taken as a type of the 
development and reform of the primitive law of actions, and it may be inter- 
esting to notice that the experience of ancient times was very largely repeated 
in England, where, as we know, procedure began with many technicalities and 
has been slowly developing in the direction of simplicity.’’ 

The author then through three lectures follows the civil law into Italy, Ger- 
many, England, France, Spain and America. Then through the remaining lec- 
tures he treats of the law of persons, of things, of matrimonial community of 
property; of obligations, their different kinds, and their extinguishment; of 
obligations arising quasi ex contractu, ex delicto and quasi ex delicto; of family 
and succession and of procedure. 

We took up this book one evening with the view of finding some interesting 
passages to quote; but as we read on we forgot about the passages and read 
on to the end of the volume. It is a very interesting book even for one 
who has no special interest in the Civil Law. 


A MANUAL RELATING TO SPECIAL VERDICTS AND SPECIAL FINDINGS BY JURIES based on 
the Decisions of all the States.— By GEORGE B. CLEMENTSON, of the Wisconsin Bar. St. 
Paul, Minn.: West Publishing Co. 1905. 


In the Preface the author says: ‘‘ When one studies the reports, and observes 
the very large number of judgments of trial courts that are sustained, modi- 
fied, or reversed upon special findings of facts by juries, and in addition per- 
ceives the unfamiliarity with this method of procedure which prevails in the 
profession in spite of its general adoption, he is surprised that the rules of 
practice relating thereto, embodied in the reports, have not been heretofore 
collected and published in convenient form. It would seem especially needful 
that this should be done because of the fact that in matters of practice infer- 
ences are most untrustworthy guides.’ 

The author in the first two chapters takes up the origin and history of special 
verdicts and findings, and the practice in New England of questioning the jury 
as to grounds of verdict. The practice of questioning juries was first estab- 
lished at an early date in Massachusetts, and this lead was followed in the 
other New England States andin New York. The purpose of such questioning 
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is to establish the basis of the jury’s verdict. It is discretionary with the 
court whether to make such inquiry; and the exercise of the discretion is not 
subject to exceptions. Consent of counsel is unnecessary if the inquiry is 
made before the separation of the jury. 

The author then devotes achapter to a synopsis of the statutes of the several 
States concerning special findings. We wholly agree with and commend his 
observations upon these statutes, saying: ‘‘ The statutes under consideration 
were adopted for a number of reasons, but, primarily, for the control of juries 
as a result of widespread distrust of the methods by which the average general 
verdict is reached. These enactments are the best proof of lack of faith on the 
part of those well informed on the subject, in the intelligence, candor, and 
honesty of juries, especially in civil cases. They emphasize the decline of the 
jury in public estimation, and hint at its supersession, since they afford the 
spectacle of an arbiter who cannot be trusted to exercise his functions, but who 
wust be circumscribed in the interest of justice. 

‘“‘For the general verdict too often covers a multitude of transgressions. 
Instructions are ignored, and the strongest testimony disregarded, not per- 
haps, because the average jury is so ignorant that it should not know better, 
but because it is inclined to take everything into its own hands and make its 
own law. The tendency is seen where the jury brings in a verdict for a party, 
with evasive or equivocal answers to special interrogatories which could be 
easily answered fully and definitely under the evidence by men of ordinary in. 
telligence. The reason of the evasion is not far to seek. It indicates simply 
that the jury has formed its general verdict because that definite findings on 
the interrogatories submitted would defeat the judgment the jurors wish to see 
rendered. Such occurrences are not uncommon. They show how arbitrary 
the jury’s action often would be, were it left to its own devices, and in how 
salutary a manner the check provided by statute operates.”’ 

There are separate chapters on each of the following topics: Distinction 
between special verdict and findings in response to interrogatories: Request 
for Interrogatories; Instructions; Findings: Judgment on findings notwith- 
standing general verdict; New Trial. Then follow six chapters on Special 
Verdicts, and an Appendix of Statutes on Special Verdicts. 

This is a very useful book for lawyers who are engaged in the trial courts. 
There are upwards of two thousand cases cited, and doubtless it contains all 
the decisions of any importance upon the matters discussed. We heartily 
commend the book. 


THE AMERICAN LAW RELATING TO INCOME AND PRINCIPAL. — By EDWIx A. Howss, JR, 
A. B., LL.B. (Harv.), of the Suffolk Bar. Boston: Little, Brown and Company. 1905. 
12mo. Cloth. $1.00 net. Postpaid, $1.08. 


The author in his Preface briefly states the purpose of his book, saying it is 
the result of an attempt to present in concise and convenient form, and to 
explain, the various rules of law applicable to the separation of the returns 
from investments into what is properly income and what should be held as 
principal. Although the subject is largely a branch of the law of trusts, on 
book on trusts has given it the detailed attention that its importance deserves. 
On disputed points of law a full citation of authorities has been given, with 
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the purpose of indicating the law in each State; but for the most part only such 
cases have been cited as seemed necessary to illustrate the principles which 
they support. 

He divides the treatise into eight chapters. The first is introductory. The 
second treats of Wasting Investments, treating of incomes from leasehold 
estates, from mines, quarries, oil wells, open mines, timber, from bonds bought 
at a premium and from the sale of bonds at an increased premium. 

The third chapter is an important and interesting one relating to Dividends 
on Shares of Stock, the subdivisions of which treat of the question, when in- 
come of a corporation becomes income of a stockholder; of regular dividends, 
of wasting dividends, extraordinary dividends and their apportionment, of 
stock dividends and their apportionment, of the option to take cash or new 
stock, of delayed dividends, of dividends out of capital, of dividends by land 
companies and of dividends out of capital. 

Chapter four treats of Apportionment of Loss or Profit on foreclosure of 
Mortgages. 

Chapter five, When Enjoyment of Income Begins, under which title are con- 
sidered Income in case of delayed conversion, method of determining amount 
of income, effect of testator’s intention, and disposition of accumulative income. 

The sixth chapter treats of Outlays, such as taxes, water rates, taxes for 
permanent improvements, taxes upon unproductive property, inheritance 
taxes, repairs, alterations and additions, insurance, interest on incumbrances, 
expenses of management, trustee’s charges, brokerage, commissions on 
collections of principal and expenses of administration. 

Chapter seven is of Apportionment of Current Income, under which are 
considered, rent not apportioned at common law and by statute, annuities not 
apportioned at common law, dividends not apportioned, extraordinary divi- 
dends, profits not apportioned, dividends payable after death of life tenant, 
dividends by savings banks, apportionment of interest on mortgage notes, on 
consols and on coupons. 

Chapter eight gives a summary of the statutes and decisions of the various 
States bearing upon apportionment of current income. 

Nowhere else can be found any adequate statement of the law upon the sub- 
jects treated of in this little volume. Trustees of estates by reading and 
following the rules here given may save themselves and their estates much 
trouble and vexation of spirit. Lawyers will find here in a few pages what 
they might spend days or weeks to find in the wilderness of single instances 
collected in the digests and encyclopaedias. 

We heartily commend the book as a well written and well considered 
treatise ona subject which is a fresh fleld though not a wide one. 


LAW OF THE DOMESTIC RELATIONS, embracing husband and wife, parent and child 
guardian and ward, infancy, and master and servant. — By JAMES SCHOULER, LL.D 
author of Treatises on “ Bailments,” ‘‘ Personal Property,” “ Wills,’ ** Executors,, 
etc. Boston: Little, Brown and Company. 1905. 8mo. 421 pp. Price, buckram, $3.00, 
net. 


In his preface the author says: Thé main purpose of this volume is to supply 
students and the professional lawyer alike with an elementary treatise which 
may serve for study and practical. use. It is abridged from the author’s larger 
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work upon this subject, and makes use, besides, of the lecture notes used by 
him for twenty years or more as a law professor. 

It is thirty-five years since the distinguished author published his first book 
on the Law of Domestic Relations. There have been five editions of it since. 
Although the book we are now considering is abridged from the author’s larger 
work, andis doubtless intended more particularly for the use of students, yet 
the professional lawyer may doubtless often find this more concise statement 
cf the principles quite as well suited to his use as a larger work. We recall 
that a very distinguished lawyer and advocate who with other distinctions had 
been a judge upon the Supreme Bench of his State, and an attorney-general of 
the United States, came into the office of the writer of this notice, and asked 
to see a book containing the general principles of a certain subject as he de- 
sired to refresh his memory on that subject preparatory to going into court that 
day to argue an important case. He said Bouvier’s Law Dictionary would 
answer his purpose. If the subject he was interested in had been a subject of 
Domestic Relations treated of in a chapter of this book of Mr. Schouler’s he 
would have found just the kind of book he was looking for. It is quite su- 
perfluous to commend at length a book which the profession everywhere know 
so well and which has so high a reputation as Schouler on Domestic Relations. 
We are quite certain that the work in its present form, while much better adapted 
than the previous editions for use by students, will find much favor with the 
profession. The author himself has prepared the present work, after consulting 
the latest cases and bringing the work down to date. The citations are sufli- 
ciently full, and are made with the special view to the elucidation of principles. 


COMPILED STATUTES OF THE UNITED STATES SUPPLEMENT, 1905.—Embracing the 
Statutes of the United States of a general and permanent nature enacted since March 
4,1901, and in force March 4, 1905, incorporating under the headings of the Revised 
statutes the subsequent laws, together with explanatory and historical notes. Com- 
piled by JOHN A. MALLORY, assisted by members of the publishers’ editorial staff. St. 
Paul: West Publishing Co. 1905. 


The greater part of this volume is of course occupied with the permanent 
Legislation of Congress from the time of the Coupiled Statutes of 1901 down 
to the present time. It also contains a table of the titles and chapters of this 
supplement; a table of the sections of the Revised Statutes (1873-4) which have 
been amended, superseded or repealed, and referred to in the Compiled Stat- 
utes of 1901 and in the present Supplement; and also a chronological table of 
the laws included in the Compiled Statutes and the present supplement. 
There is a full index of one hundred and twenty-three pages of this volume. 

The Compiled Statutes with this Supplement contain all the General Laws 
of the United States now in force. 

The volume is arranged and printed in the usual good manper of the West 
Publishing Company’s books. 


THE PRINCIPLES OF THE AMERICAN LAW OF CONTRACTS AT LAW AND IN EQUITY. — 
Second Edition. By JoHN D. Lawson, LL.D., Dean of the Department of Law and Pro- 
fessor of Contract and International Law in the University of Missouri; Author of a 
Companion Work on the Principles of the Law of Bailments. St. Lonis: The F. H. 
Thomas Law Book Co. 1905. PP. 688 and XXVI. Retail price, $5.00. 


This book isan admirable one for students in a law school and probably 
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there is no better book for this purpose. It states the principles of the law of 
contracts in an orderly manner and with accuracy, under five divisions, namely: 
Part I. The formation of the Contract. Part II. The Operation of the Con- 
tract. Part III. The Interpretation of the Contract. Part IV. The Discharge 
of the Contract. Part V. The Remedies Upon the Contract. 

The notes are printed in quite small type and by this means the author is 
able to refer to somewhat more than nine thousand cases and frequently to 
state the facts of important cases. 

The writer of this notice recalls that when he studied the law of Contracts he 
was provided with a huge treatise of two or three large volumes, which, how- 
ever valuable they might be for practicing lawyers, were very ill suited to the 
needs of a student. They led the student away from principles into the refine- 
ments of unusual cases, and his time was poorly spent. What the student 
needs in the first place is a clear statement of the principles of the whole sub- 
ject, and when he knows these, he is prepared to meet modifications of these 
principles as they arise. 

Mr. Lawson’s style of writing is excelient. We commend his book for use 
in Law Schools; and lawyers in practice who wish to revive their knowledge 
of the general principles of the law of Contracts, will find this volume just what 
they need. 


CONSTITUTIONAL LAW OF ENGLAND. — By EDWARD WAVELL RIDGES, of Lineoln’s Inn, 
Barrister-at-law. London: Stevens and Sons, Limited, 119 and 120 Chancery Lane, 
Law Publishers. 1905. For sale by Little, Brown & Company, Boston. Price in cloth, 

$4.00 net. 


The English Constitution and English Constitutional Law are things very 
different from an American Constitution and American Constitutional Law. 
The English Constitution is not found in any written document, but rather in 
laws, precedents and customs established by immemorial usage, treaties, 
judicial decisions and conventions which are mostly rules determining the 
manner in which the authority of the Crown can be exercised, and constitutional 
landmarks such as Magna Carta, the Petition of Right of 1627, the Bill of 
Rights of 1688 and the Settlement Act of 1700. 

The author states the leading characteristics of English Constitutional law 
to be: (1) The sovereignty or omnipotence of Parliament. (2) The right to 
personal freedom. (3) The equality before the law of all persons of whatever 
rank or station. (4) The induction of general principles, which govern the 
rights of the subject, from judicial decisions in particular cases. (5) The 
adoption and observance of conventions in addition to laws proper. (6) The 
non-taxation of British-born subjects without adequate representation in 
Parliament. 

All this is treated of in Part I. relating to the Nature and Sources of English 
Constitutional Law. In this connection the author gives a brief sketch of the 
principal features of the Constitution of the United States. 

Part II. relates to the Legislature and the Public Revenue, treating of the 
meeting and dissolution of Parliament, its officials; The House of Commons, 
the qualifications of voters and the privileges of the House; of the House of 
Lords, how composed, and the privileges of members; of public, private and 
money bills; and of the public revenue. 
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Part III. is of the Executive, including the Crown and the royal prerogatives, 
the privy and cabinet councils, the members of the executive including the 
Lord Chancellor, the Lord Privy Seal, the Law Officers of the Crown, the Gov- 
ernment Departments and the Political Departments, of which the Home 
Office, the Foreign Office, the Colonial Office, the India Office and the War 
Office, the Admiralty, the Board of Trade, the Post Office, are the most 
important. 

Part IV. treats of the Judiciary, giving much space to the history of the 
various courts from the Anglo-Saxon period down to the present time. 

Part V.is of the Church, the Navy, and the Army. 

Part VI. is of the countries subject to the laws of England. 

The hundred pages or less devoted to the judiciary, the Courts, Barristers 
and Solicitors are ‘naturally of especial interest to the profession in America. 
Here are found accounts of the Anglo-Saxon courts, their procedure and their 
common law; of the Feudal system and courts from the Norman Conquest to 
Edward I.; of the Judicial Institutions in the reign of Edward I., and from 
this period to the Judicature Acts of 1873 and 1902. 

There are brief accounts of procedure in civil actions, of actions of eject- 
ment; of trials by jury in both civil and criminal cases and of the independ- 
ence of juries; of the origin of the legal profession, barristers and solicitors. 

There is an appendix of nearly thirty pages relating to Appeal in Criminal 
Cases, and another of ten pages treating of the Crown in Foreign Relations. 

In short there is hardly anything one can think of relating to the institutions 
and government of England that is not told in this book. If, for instance, 
one thinks of Egypt and wants to know what part England has in the govern- 
ment of that country, he will find this fully set forth from 1798 down to the 
present time. 

If one wishes to inquire about the right to personal freedom in England and 
its safeguards, or as to the writ of habeas corpus, or as to martial law; or as to 
the equality of all persons before the law, and the exceptions to the rule, he 
will find it all set down in the proper place. 

We recommend this book as giving a convenient, reliable and succinct ac- 
count of the legislature, executive and judicial institutions of England at 
home and in its dominions and dependencies abroad. 

To one interested in the subject, this book is of interest from title page to 
index. 


A TREATISE ON THE LAW OF FIXTURES —By MARSHALL D. EWELL, LLB. Second edi- 
tion edited and annotated by FRANK HALL CHILDS, LL.B. Chicago: Callaghan & 
Company. 1905. 


The first edition of this work was published in 1876. The present edition 
has been prepared by Mr. Childs under the author’s direction. This is the 
principal work on Fixtures, and in fact we do not know of any other work on 
the subject in general use. The editor says in his preface: About three thou- 
sand new cases have been added, bringing the subject down to date. The 
paging of the first edition is retained, all the new matter appearing in brackets 
in the notes. Some of the new cases decide points which have already been 
settled, and such cases are merely cited in the proper place; yet many new 
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points have been passed upon since the publication of the first edition, and 
those cases have been incorporated in the proper place. 

The new cases cited by the editor greatly exceed in number the cases 
cited in the original work. The whole number now cited is about forty-five 
hundred. 

The subject of Fixtures is not an easy one to write upon, on account of the 
inherent difficulties of the subject and the consequent conflict of views enter- 
tained by different courts. 

Doubtless all the law that is worth anything, and much that is not worth 
anything, is referred to in this work. 


THE AMERICAN STATE REPORTS. — Containing the cases of general value and authority 
subsequent to those contained in the “* American Decisions ” and the “ American Re- 
ports,” decided in the Courts of Last Resort of the several States. Selected, reported 
and annotated by A. C. FREEMAN. Volume 103. San Francisco: Bancroft -Whitney 
Company, Law Publishers and Law Booksellers. 1905. 


Any one who would avoid the ‘‘ confused jumble of single instances ’? which 
the encyclopedias and digests offer, let him find a note by Mr. Freeman on the 
subject in hand and he will get a better conception of the law of his subject in 
a few moments than ina whole day’s work on the single instances. 

Every case in this volume is annotated‘but we mention the subjects of only 
the more elaborate notes. 

Res Judicata in Criminal Proceedings, ten pages. 

Necessity for Mortgage Sales under powers to be for reasonable price, six pages. 

Persons entitled to prosecute writ of certiorari, seven pages. 

Effect of the separation of a jury, sixteen pages. 

Liability of municipal corporations to persons injured by defects in or want of 
repair of public streets, thirty-eight pages. 

Judgments of the Courts of other states, twenty-seven pages. . 

Ante-nuptial conveyance by husband, whether fraudulent as to intended wife 
six pages. 

Boycotting, sixteen pages. 

Corporations — Sales of assets and consolidations, twenty-five pages. 

Arbitration — Agreements for, three pages. 

Vaccination of school children, sixteen pages. 

Evidence of good character for the purpose of creating a doubt of defendant’s guilt, 
twenty-two pages. 

Liabilities of Sureties on the Bond of an officer after the expiration of his term, 
nine pages. 

Title acquired by bona fide purchaser of stolen property, nine pages. 


COURTS AND PROCEDURE IN ENGLAND AND IN NEW JERSEY. — By CHARLES H. HARTS- 
HORNE, of the Bar of New Jersey. Newark, N. J.: Soney & Sage. 1905. 


In New Jersey the matter of reforming Court Procedure has been under con- 
sideration for some years. The State Bar Association at its meeting in June, 
1904, appointed a committee to try to get legislative authority for a commis- 
sion to examine upon broad lines, the subject of improvement of the judicial 
system, and to report to the legislature. The legislature in 1905 enacted a bill 
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for that purpose, and the governor appointed a commission which is now at 
work. The author of this book thinks that the English have come nearer than 
the Americans to solving the problem how to devise a judicial system which 
shall work efficiently; which shall provide for speedy decisions, while afford- 
ing adequate safeguards for essential and substantive rights. 

He examines the Court systems of the New England and other States in 
comparison with the system in New Jersey, much to the disadvantage of the 
latter. He thinks well of the Connecticut system of courts, and of its Practice 
Act; but on the whole that the English system is the best model for New 
Jersey to follow. Lawyers in Massachusetts, however, would not care to 
exchange the system they have for that in Connecticut, only they would be 
glad to find some way to avoid the wicked waste of time consumed in jury 
trials. The waste.of time, however, would not matter so much, if there were 
any assurance that the verdicts of the juries, especially those in the cities, 
were generally in the interest of justice. 

The author examines at some length the principles of English procedure 
under the Judicature Acts, and the practical working of that procedure. In an 
appendix he gives selections from these Acts, and also selections from the 
rules of court. 

The first reform necessary in New Jersey is a reorganization of its courts, for 
it now has, as the author declares,, more kinds of courts than any other 
State. He takes much satisfaction, however, that his State has thus far 
escaped the curse of an elective judiciary, and the scandals that, in our system 
of politics, are pretty sure, sooner or later, to grow upon it. 

We commend this book to lawyers and legislatures who may have in hand 
the problem of reforming a judicial system, or a system of court practice. 


THE LAW OF BAILMENTS INCLUDING PLEDGE, INNKEEPERS AND CARRIERS. — By JAMES 
SCHOULER, LL.D. Authorof Treatises on the “ Law of Domestic Relations,” “‘ Wills” 
“ Personal Property,” and “Executors.” Boston: Little, Brown,and Company. 1905. 
Price in buckram, $3.00 net. 


The purpose of this volume as stated by the author is to supply students and 
the professional lawyer alike with an elementary treatise which may serve for 
study and practical use. Itis based upon the author’s larger work on this 
subject. He furtherjsays in his Preface: While the whole field of Bailments is 
here developed, special prominence has been given to the important topics of 
Pledge and Carriers. The latest cases have been consulted and the whole work 
brought fairly down to date, with the citations as full as a volume of the pres- 
ent compass may permit, whose chief object is the elucidation of principles. 
Reference figures in heavy type are to sections of the original work. 

This volume contains about four hundred and fifty pages and cites some two 
thousand cases. 


APPRAISING DAMAGES TO FOREST PROPERTY.—This subject is considered by B. E. 
FERNOW, LL.D. of Ithaca, N. Y., in a pamphlet of 24 pages reprinted from the 
Forestry Quarterly for May, 1905, published by The University Press of Sewanee, 
Tennessee. 


To give a general idea of the questions considered by the author we quote 
trom his introductory pages the following: — 
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There are at léast three points of distinction from other property which im- 
part to forest growth a separate significance and public interest, namely: 
first, that it exercises a function beyond that of a material product, which in 
some cases may be of far-reaching public interest, as in regulation of water- 
flow; secondly, that it may render soils, otherwise absolutely useless, available 
for useful production; thirdly, and most important, that it involves in its pro- 
duction an unusually long time-element, mostly beyond the lifetime of an 
individual by which it differs from every known product and becomes sui 
generis. This fact that practically forest property and tree growth generally 
can only be replaced by time should be a forcible argument for admission of 
methods of appraising damages in which the time-element is fully recognized. 
Yet at first sight ‘‘ expectancy’? values seem to be ruled out from considera- 
tion by the insistence of the courts upon awarding only present demonstrable 
damage and excluding all elements of speculation and uncertainty. 

At present the trees on the land are considered (with some exceptions) part 
and parcel of the real estate and not as personal property or a growing crop. 
Especially in the case of wild woods, as is quite natural, this conception pre- 
vails: the mature timber is merely a gift of nature and a stored amount of 
material. The conception thatit is a growing crop and especially that the young 
unsalable forest growth should be looked at in that way appears as an inno- 
vation, but one that will be more readily admitted in the case of a planted 
forest. 

As long as forests are merely exploited and their reproduction is left to 
nature and accident without any plan on the part of the owner the attitude of 
the courts is undoubtedly correct, except so far as it may be modified by con- 
siderations of public policy as referred to. As soon as forest owners, how- 
ever, change their own attitude, apply working plans, make a conscious effort 
to direct regeneration, apply money, skill and energy to secure results, that 
attitude will change the attitude of the courts. 

Next to the recognition of the element of public interest which may at least 
be a persuasive argument for special consideration, the conception of forest 
growth as a crop will give a chance to the forester to point out the proper 
measure of estimating damages. In this he will at first have to deviate not too 
far from the accepted principles and usage, merely modifying them in a degree, 
and to do this he must be familiar with this usage to some extent. Besides 
those cases which deal directly with timberland and trees, all those which rule 
on general practice, on methods of expropriation, on damage to land in what- 
ever manner, and especially on damage to crops, furnish pertinent points for 
consideration. 

The author cites numerous cases from the reports and illustrates the dif- 
ferent modes of calculating damages; and in conclusion says:— 

Since the cost of its production is capable of more ready ascertainment 
than any future yields, it might be rational, in order to avoid the complications 
which are involved in the calculation of expectancy values, at least for young 
growths this side of the first half of a reasonable rotation, to make mere res- 
toration the penalty. An ample allowance for actual planting costand resto- 
ration of conditions, with time loss added, at highest prevailing money in- 
terest rates, would then be the whole award, outside of any other incidental 
losses. This may appear acceptable under the ruling cited on p. 5, that res- 
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toration is to be the measure when its cost is less than the difference in values 
of the property before and after the damage. An example figured with reason- 
able data will elucidate how such a principle would work. 

Take a stand of White Pine, destroyed at 30 years of age, which at 60 years 
of age would have yielded 50 M. feet worth $500; the award discounted 
at 3 1-2 per cent would be $178.15. If on the other hand $40 per acre 
for planting were allowed (two to three times what it cost would cost at best), 
and the time loss for 30 years were added at 5 per cent, the award would be 
$172.87, near enough to the former figure. If the stand, however, were de- 
stroyed at 10 years of age the $500 at harvest time would be worth pow $89.55, 
while the award based on the planting cost at 5 per cent would be only $65.16. 
That is to say the award would be smaller the nearer the planting time the 
stand was, perhaps not an unreasonable attitude considering the greater risks 
to which a younger growth is exposed. 

It would be impossible to exhaust in a brief paper even the mere theory and 
principles which can be laid down for the appraisement of forest damage of 
various kinds. The object of this discussion will have been attained if it 
makes clear the complicated nature of the problems involved and the lines 
along which the valuator must proceed; and especially if it can be used to 
enlist the interest and influence of attorneys and courts of justice in establishing 
the desired attitude toward forest damage. 


LEADING CaSES IN THE BIBLE.— By DAVID WERNER AMRAM, M.A., LLB., Member of 
the Philadelphia Bar. “If by any means we can determine the early forms of jural 
conceptions, they will be invaluable to us. These rudimentary ideas are tothe jurist 


what the primary crusts of the earth are to the geologist. They contain, potentially | 
allthe forms in which law has subsequently exhibited itself.” — Sir Henry Sumner 
Maine. Philadelphia: Julius H, Greenstone. 1905. Price, $1.50 net. 


This is an exceedingly interesting volume. In the ordinary sense the cases 
discussed in this book can hardly be called leading cases in law. They are, 
however, the earliest records existing of legal investigations, judgments and 
castoms. The author says in his introduction that the development of courts 
of law and their procedure is illustrated by many of these cases. ‘“ Examined 
from the legal point of view and read with no other immediate purpose than to 
understand the nature of the legal institutions that are described in it 
and are illustrated by its cases, legends and chronicles, the Bible 
becomes an object of renewed interest. For the biblical records are the de- 
posits left by the receding waters of time, by the examination of which the laws 
and customs of past ages may be understood. In these records may be found 
the very beginnings of an institution, its gradual unfolding and its full develop- 
ment. These data are not set forth separately and clearly, but, like the resid- 
uum on the seashore, scattered without order, partly buried in foreign matter, 
ofttimes entirely concealed from the eye of the superficial examiner and ex- 
humed only by the skill and patience of the delving student. 

‘“‘ When the primitive orientals entertained each other with the story of the 
events of the Garden of Eden, it is quite certain that their purpose was not to 
explain the method of investigation pursued by the Deity as recorded in that 
story, and yet this legend reflects the notions of justice, some of the methods 
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of procedure, the status of women and of slaves and other matters relating to a 
very early stage in the history of the Hebrew Nomad. * * * 

‘¢In the case of Adam and Eve we see the patriarch exercising his power and 
authority in conducting a judicial investigation. His method of examination 
is capricious, and in inflicting punishment he does not hesitate to modify the 
jaw which he himself has laid down, for in the early patriarchal society, as in 
ancient Rome, the law of the family was the will of the patriarch. He was re- 
sponsible to no man for his actions and was restrained only by that innate 
reverence for precedent which has, at all times, but most especially in prim- 
itive ages, characterized the human mind.’’ 

The author states the facts of nineteen cases illustrative of the manner of 
arriving at judgments in vogue at different times during the thousand years 
that elapsed from the earliest to the latest of these cases. Following them in 
the order of time the growth and development of judicial proceedings and 
legal institutions became quite apparent. ~ 

The first case considered is that of Adam and Eve. We quote the author’s 
last pages of this case. ‘* But it must be remembered that this legend reflects 
a state of society and a system of jurisprudence in which such nice distinctions 
did not exist. God tries this case in the manter of the oriental patriarch 
investigating the misconduct of some member of the family or tribe, bound by 
no other law than that which he himself made, and restrained by more or less 
vague traditions of which he himself was the sole authoritative expounder. 
Hence his method of procedure in the investigation of the case would be 
determined solely by the exigencies of the occasion. In every age and among 
every people conceptions of the Deity are influenced by actual conditions of 
life and society. On the ore hand God is thought of by the African savage as a 
piece of wood carved into some resemblance to an ugly mask, and on the other 
hand by a Matthew Arnold as ‘ The eternal, not ourselves, which makes for 
righteousness.’ In the Bible God is frequently pictured as a judge, who, as 
in the legend of Adam and Eve, dispenses justice in the free-handed manner of 
the tribal chieftain. In the story of Job, written at a much later period and 
under the influence of an entirely different civilization, he is pictured as an 
oriental monarch surrounded by his court and the great officers of the crown, 
listening to the charges of a public prosecutor. In the case of Zelophehad’s 
daughters he is described as a supreme judge to whom the record of a case is 
submitted for an opinion, who renders a decree and then by virtue of his legis- 
lative authority enlarges his decree into a general law. In the Talmud God 
is often represented as sitting to do justice in the Supreme Court of Heaven 
modeled upon the plan of the great Sanhedrin of seventy-one judges, hearing 
the evidence, examining the witnesses and proceeding in every way in ac- 
cordance with the procedure that was followed bytheSanhedrin. As these views 
of the Divine Judge differ at different times among the Jewish people so they 
vary among different peoples. Mention need only be made of the different 
conceptions of the Deity held by Sophocles, by Milton and by Goethe. 

“The oriental tribal chieftain administered justice in the manner described 
in the case of Adam and Eve. He reached conclusions in a swift and ready 
manner and meted out the punishment that he considered proper under the 
circumstances, often reversing his own decrees. The swiftness with which 
the result is reached in this case may be likened to Solomon’s judgment, or 
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to the case of Cain. God in this legend takes the place of the tribal chieftain 
and the persons represented by Adam, Eve and the serpent are members of 
his family or tribe whose conduct is under investigation by him. The 
manner in which this investigation is conducted is characteristic. The 
principal offender, Adam, is brought before his judge and is immediately 
subjected to a cross-examination whereby he is compelled to criminate 
himself. The very question, ‘‘Hast thou eaten of the tree where 
of I commanded thee that thou shouldest not eat?’ was intended 
to elicit confession, for when Adam confronted his judge he showed 
obvious signs of guilt. The legend states that after Adam and Eve had 
transgressed, their eyes were opened and ‘‘they knew they were naked.’’ 
This is the belated wisdom of the criminal after the crime has been 
committed. He then sees its consequences and he fears, as in Cain’s case, 
that every one that findeth him will slay him. for his guilt seems to him to be 
writ largeon his forehead. This is the nakedness that he seeks to cover, and 
in attempting it he, by his very manner, bears testimony to his guilt. ‘He 
covered, but his robe uncovered more.’ 

“ Adam admitted his guilt, but pleaded subtly and boldly, ‘ The woman. 
whom thou gavest to be with me, she gave me of the tree andI dideat.’ He 
thus indirectly charges God with being responsible for the crime in having 
placed the tempter by his side in the form of a woman whom he had given to 
be his wife; and it may be that this fact was considered by the judge subse- 
quently in passing sentence, for it will be remembered that, although the 
punishment for Adam’s transgression was to have been death, there evidently 
were mitigating circumstances which, in the mind of the judge, warranted a 
lesser punishment. In turning to the woman and interrogating her, God makes 
no reference to the commission of any crime by her, his question is simply 
an indignant, ‘What is this that thou hast done? and the woman meekly 
responds, ‘ The serpent beguiled me and I did eat.’ 

‘In this legend, the serpent, condemned unheard, has the same status as 
the slave in the patriarchal household; it is not sui juris and, therefore, has no 
right to be heardat all. Although legally the serpent is the least offender, it 
receives the greatest punishment, since its moral obliquity set in motion the 
series of causes which resulted in the breach of the law. The severity of 
its punishment, therefore, is the result of the moral rather than the legal 
nature of its offense. Furthermore, if we consider the status of the slave in 
the patriarchial household, we can easily understand how the indignation of 
the tribal chieftain might pour itself out first upon the helpless slave and so 
incline him to lessen the punishment of the more guilty member of his house- 
hold. 

“The offense of the serpent was a species of seduction which made it 
possible for Eve to become an accessory to Adam’s crime and its punishment 
was clearly excessive. Although it had been more subtle than any beast of 
the field and had been permitted to hold free intercourse with its human com- 
panicns, it was now degraded below every beast of the field, condemned to 
crawl on its belly, eat dust and be ina state of perpetual warfare with the 
human species. Thus for some trivial offense the house slave of the patriarch 
might be degraded below the most menial slave of the field. The punishment 
of Eve was likewise excessive; her solicitude for her husband led her un- 
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selfishly enough to want him to participate in the enjoyment of her new-found 
pleasure. Adam was legally and morally the real offender. The command hag 
been laid upon him directly, and he broke it in yielding most weakly to temp- 
tation. Yet in spite of this the woman, who had been his equal, was 
now made his subordinate, ‘thy desire shall be to thy husband and he 
shall rule over thee.’ The real offender was by this decree elevated above 
the comparatively innocent cause of his crime. According to the ideas 
prevalent in ancient patriarchal society, the status of woman was com- 
paratively low. Atsome periods, she was merely the purchased chattel of 
her husband and master, and, at all times, in that state of society, power and 
authority were the heritage of the males. This being the actual state of affairs 
an attempt is made to account for it in this legend by making the subordination 
of the woman a punishment for crime committed by her. 

*¢In sentencing Adam, God uses a phrase which indicates that he is the real 
law-breaker, ‘Because thou * * * hast eaten of the tree of which I com- 
manded thee saying, Thou shalt noteatofit * * *,’a phrase not used in 
the sentence of either the woman or the serpent. 

*‘ According to the original commandment the punishment for Adam’s trans- 
gression was death; ‘for in the day that thou eatest thereof thou shalt surely 
die.’ Yet insentencing Adam the law was not strictly applied, for instead of 
being condemned to death he was condemned to work for a living, and it seems 
that part of the wisdom of the serpent consisted in its ability to anticipate 
this, for when the woman told the serpent that God had said, ‘ Ye shall not eat 
of it, neither shall ye touch it, lest ye die,’ the serpent answered her saying, 
‘Ye shall not surely die.’ It may be the influence of Eve was considered a 
mitigating circumstance. This sentence is the archetype of the abolition of 
capital punishment and the substitution of life imprisonment at hard labor. 

‘‘For centuries this legend has been read as literally true, churches and 
religions have founded infallible doctrines upon it, it has become the basis for 
many of the fundamental doctrines of current theology, and yet it is merely 
an ancient fable told by primitive herdsmen far back at the dawn of history, 
interesting to the lawyer because it reflects ideas of law and justice in an early 
period of the development of the Jewish race, whose institutions have pro- 
foundly affected the laws and ethics of civilized society.” 
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COMPARATIVE STUDY of the con- 
stitutions of Mexico and the United 
States. Paper by H. 
BurRGEs, 711. 

COMPOUND INTEREST, 298. 

CONDITIONAL SALE, good against 
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COUNTRY free to one man and not to 
another, 277. 


of 


Mexico 


LAW REVIEW. 

COURT, model prayer for opening, 
605. 
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Law School, June, 1905, 707. 
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V. H. RoBERTs, 23. 

DISTRICT OF COLUMBIA, 
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incor- 


DUE PROCESS of law in administra-_ 


tion of estates of absentees, 771. 
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—— of abutting owner in shade trees | 
in street the fee of which is in the | 
city, 616. 

—- of right of way, uses for premises _ 
extending beyond the dominant | 


land, 307. 

EMERY, LUCILIUS A., portrait of 
481. 

—— sketch of, 584. 

EMINENT DOMAIN, for what pur- 
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EXCEPTION AND RESERVATION— 
Continued. 

—— in covenant not an exception or 
reservation from the grant, 302. 

EXPERT EVIDENCE, medical. Ad- 
dress by Lucixius A. Emery, 481. 

EXPERT TESTIMONY, proper scope 
of, in trials involving pharmacologic 
questions. Address by SoOLomon- 
SoLis COHEN, 187. 

EXPLOSIVES, imputed negligence of 
parent as to, 785. 
EXTENSION OF TIME of payment in 
valuable consideration, 308. 
EXTRADITION of Gaynor 
Greene, 312. 

FEDERAL CONTROL of insurance. 
Article by EpDwIN Maxey, 182. 

FEDERAL COURTS, jurisdiction of, 
in actions in which corporations are 
parties. Paper by JacoB TRIEBER, 
564. 

—— jurisdiction of, to deal with lynch- 
ing of negroes, 147. 


and 


negroes, 120. 

FEDERAL RECEIVERS, acts of Con- 
gress permitting suits against; and 
injunctions from State courts. 
Article by W. A. Coutts, 59. 


| FEDERAL REGULATION of railroad 


pose the right may be exercised, | 


919. 

——, value of property condemned, 
459. 

ENGLISH BAR, oratory at, 264. 

ESTOPPEL, marriage held good by, 
472. 

EVARTS, WILLIAM M., stories told 
by, 117. 

EVIDENCE, finger prints as, 916. 

— medical expert. Address 
Lucitius A, EMERY, 481. 


EXCEPTION AND RESERVATION, 
628, 


by 


rates, 890. 
FE SIMPLE, devise in, with power 
to sell, 143. 
FELLOW-SERVANT, engaged 
dangerous employment, 131. 
FINDINGS is keepings, 922. 


| FINGER PRINTS as evidence, 916. 


— system of identification by, 759. 
FINKELNBURG, G. A. Portrait, 322. 
— sketch, 421. 
FIRE INSURANCE COMPANIES, 
fraudulent claims against, 430. 
FIXTURES as between vendors and 
mortgagors, 611. 
GAYNOR-GREENE CASE, 446. 
GEORGIA, land title registration in 
273. 


| GOVERNMENT, liability of, for ter- 


minating mail contract, 304. 


| 
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GRAND JURY, system of, indictment 
for criminal offenses, 109. 

GRANT, GENERAL, his celebrated 
** Let us have peace”’ letter, 106. 

GROSSCUP, PETER STENGER 
Judge, sketch of, 889. 

GROTIUS, development of interna- 
tional law before. Article by EDWIN 
Maxey, 747. 

HALSBURY, LORD, the Lord Chan- 
cellor of England, 917. 

HEMENWAY, ALFRED. Biographi- 
cal sketch, 753. 

HEMENWAY, ALFRED, portrait of, 
641. 

HENHOUSE in a residential neigh- 
borhood is not a nuisance, 476. 

HERESY and witchcraft, 765. 

HISTORY and biography, law reports 
as memorialsof. Article by THOMAS. 
DENT, 675. 

HONESTY, intellectual, 262. 

HOUSE OF REPRESENTATIVES, 
speakers of, 290. 

IDENTIFICATION, finger print sys- 
tem of, 759. 

ILLINOIS STATE BAR ASSOCIA- 
TION, 1904, stories at the banquet, 
254. 

INCORPORATION LAW of District 
of Columbia, 282. 

INJUNCTIONS from State courts 
against Federal receivers. Article 
by W. A. Coutts, 59. 

INJURY to passenger from fall of 
car window, 309. 

INSANITY as a defense in criminal 
law, 476. 

INSURANCE, accident, against injury 
by violent, external and visible 
means, 475. 

—— by mortgagor payable to mort- 
gagee, latter a necessary party, 623. 

—— Federal Control of. Article by 
by Epwin Maxey, 182. 

INTEREST, compound, 298. 

INTERMEDIATE VENDOR, cove- 
nant of warranty of title to land en- 
forced by, 626. 


LAW REVIEW. 

INTERNATIONAL ARBITRATION 
enforcement of arbitral awards in, 
876. 

INTERNATIONAL LAW and Russo- 
Japanese war. Article by Epwin 
Maxey, 342. 

—— development of. 
WIN MAXEY, 815. 
—— development of, before Grotius, 

Article by Epwin Maxey, 747, 

— evolution of. Article by Epwarp 
LINDSEY, 658. 

INTERSTATE COMMERCE in in- 
toxicating liquors, 621. 

INTERSTATE COMMERCE COM- 
MISSION, findings as to freight 
charges prima facie evidence, 775. 

JEFFERSON, THOMAS, as a lawyer, 
Article by G. A. FINKELNBURG, 321- 

JEKYLL, SIR JOSEPH, a born wit, 
915. 

JUDGE, what he says, goes, 764. 

JUDGES AND COUNSEL, encounters 
between, 264. 

JUDGES, selection of throughout the 
United States, influence of the bar 
in. Paper by SIMON FLEISCHMANN, 
348. 

JUDICIAL DIGNITY, 279. 

——, maintained, 122. 

JUDICIAL LYNCHINGS, trial and 
conviction within an hour, 437. 

JUDICIAL PRECEDENT, effect on 
American jurisprudence of doctrine 
of. Address by Henry D. ASHLEY, 
696. 

JUDICIARY, ELECTIVE, a menace, 
598. 

JURISPRUDENCE, American, effect 
on, of doctrine of judicial preced- 
dent. Address by Henry D. AsH- 
LEY, 696. 

——, subject-matter of. Article by 
GrorGe H 531. 

JURIST, religion of, 438. 

JURY, findings of, 107. 

— , intelligence of, 107. 

——, unanimity of, 108. 

JURY BOX, coward in, 122. 


Article by Ep- 
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JURY SYSTEM, administration of. 
Paper by CLEMENT MANLY, 398. 

JURY TRIALS, American, Judge 
Thompson on, 266. 

LABOR LAW DECISION in Massa- 
chusetts, 769. 

LABOR UNIONS, tyranny of, 609. 

—, without common honesty, 439. 

LABOR UNION CARD, has anybody 
without one, any rights, 445. 

LAND LAWS, our, reform of, Ad- 
dress by EuGene C. Massie, 871. 
LAND TITLE REGISTRATION in 

Georgia, 273. 

— in Illinois, extension of, 124. 

—— in the Philippine Islands, 280. 

—— in Virginia, 871. 

LANDLORD AND TENANT, land- 
lord’s liability for injury to the 
tenant’s property, 628. 

LAW AND LITERATURE. Paper by 
A. E. WILKINSON, 204. 

LAW, enforcement of, 268. 

— opportunity in the. Address by 
Louis D. BRANDEIS, 555. 


—should a young man enter, 759. 
LAW GRADUATES, young, getting a 
startin the city of New York, 
899. 
LAW REPORTS, as memorials of 


history and biography. 
THoMAS DENT, 675. 
——reading for pleasure, logic and 
style, 115. 
LAWLESSNESS, Episcopal, 918. 
— unpuaished, in Virginia, 440. 
LAWYER, The. Paper by N. M. Ep- 
warps, 410. 
-—— American. Address by ALFRED 
HEMENWAY, 641. 
——as peacemaker, 760. 
—— not privileged from service while 
attending court, 139. 
LAWYERS AND JURISTS, Universal 
Congress of, 1904, 912. 
LAWYERS, longevity of, 292. 
—of the American Revolution. 
Paper by E. P. Garzs, 84. 
—— soliciting business, 275. 


Article by 
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LAWYERS — Continued. 

—— young, and some of the obstacles 
they encounter, 592. 

—— young, should lay deep founda- 
tions of legal learning, 445. 

LEADING ARTICLES, ADDRESSES 
AND PAPERS. 

Abolition of capital punishment 
in Switzerland. Article by 
SHIPLEY, 734. 

Act of Congress permitting suits 
against Federal receivers — 
Injunction from State courts, 
Article by W. A. Coutts, 59. 

American Lawyer. Address by 
ALFRED HEMENWAY, 641. 

Burden of proof in cases of marine 
disaster. Article by FrREp- 
ERICK CUNNINGHAM, 178. 

Code of Hammurabi, compared 
with American Law. Article 
by OWEN JENKINS, 330. 

Corporation problem and _ the 
lawyer’s part in its solution. 
Address by S. Gross- 
CUP, 835. 

Development of international law- 
Article by Epwin Maxey, 815. 

Development of international law 
before Grotius. Article by Ep. 
WIN Maxey, 747. 

Dissenting opinions. 
V.H. Roperts, 23. 

Effect on American jurisprudence 
of the doctrine of judicial pre- 
cedent. Address by Henry D. 
ASHLEY, 696. 

Evolution of international law. 
Article by Epwarp LINDSEY, 
658. 

Federal control of insurance. 
Article by EDwIn Maxey, 182. 

Influence of the bar in the selec- 
tion of judges throughout the 
United States. Paper by Smmon 
FLEISCHMANN, 348. 

Inquiry into present condition of 
legal education. Article by 


Paper by 


EDMUND J. JAMES, 581. 
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LEADING ARTICLES, ADDRESSES 
AND PAPERS — Continued. 

Jurisdiction of Federal courts in 
actions in which corporations 
are parties. Paper by Jacos 
TRIEBER, 564. 

Jury system, its administration. 
Paper by CLEMENT MANLY, 398. 

Law ani literature. Paper by A. 
E. WILKINSON, 204. 

The lawyer. Paper by 
Epwarps, 410. 

Lawyers of the American Revolu- 
tion. Paper by E. P. Gatss, 84. 

Light sentences and pardons. Ar- 
ticle by FREDERICK BAUSMAN, 
727. 

Lincoln and Douglas. — The great 
Freeport debate. Article by 
Srymour D. THOMPSON, 161. 

Medical Expert Evidence. Ad- 
dress by Lucitius A. EMERY, 
481. 

Monroe Doctrine. Article by 
ALFRED SPRING, 495. 

New patent law of Mexico. 
ticle by EDWIN Maxry, 32. 

Of actions old and new. Article 
by GrorGE H. 223. 

Of law reports as memorials of 
history and biography. Article 
by THomas DENT, 675. 

Old law of real property as modi- 
fied in this country. Article by 
GrorGce H. 1. 

Opportunity in the law. Address 
by Lours D. BRANDEIS, 555. 

Preparation for the bar. Address 
of LAWRENCE MAXWELL, 822. 

Proper scope of scientific (so- 
called expert) testimony in 
trials involving pharmacologic 
questions. Address by SoLo- 
MON SOLIs-COHEN, 187. 

Recognition of Panama. Article 
by ALFRED SPRING, 853. 

Reform of our landlaws. Address 
by EuGENE C. Massig, 871. 

Regulation of railway rates by 


N. M: 


Ar- 


LAW REVIEW. 


LEADING ARTICLES, ADDRESSES 

AND PAPERS — Continued. 
Congress isimpracticable. Ar- 
ticle by BLACKBURN EsTERLINE, 
517. 

Remarks of JoHN F. DILton at 
banquet at the Hotel Astor, New 
York, on the twenty-fifth anni- 
versary of the graduating class 
of Colambia Law School, Juna 
12, 1905, 707. 

Review of legislation of year 
1904-1905. Address by Henry 
St. GEORGE TUCKER, 802. 

‘Right of privacy, and its relation 
to the law of libel. Article by 
ELBRIDGE L. ADAMS, 37. 

Russo-Japanese war and inter- 
national law. Article by Epwin 
Maxey, 342. 

Sovereignty and the modern State. 
Article by NoBLE C.BuTLEr,380. 

Street railway litigation of 
Chicago. Article by BLack- 
BURN ESTERLINE, 244. 

Subject-matter of jurisprudence. 
Article by GEORGEH.SMITH, 531. 

Thomas Jefferson as a lawyer. 
Article by G. A. FILKELNBORG, 
321. 

LEGAL EDUCATION, inquiry into 
the present condi.ion of. Article 
by EpmunD J. James, 581. 

LEGAL FORMALITY, 118. 

LEGISLATION of the year 1904-19035, 
review of. Address by Henry Sr. 
GEORGE TUCKER, 801. 

LIBEL, law of, right of privacy and 
its relation to. Article by ELBRIDGE 
L. ADAMS, 37. 

LIBEL SUIT, literary — Professor 
Triggs cross-examined about 
Shakespeare, Longfellow ard Whit- 
tier, 618. 

LIEN in favor of factor implied by 
law, 308. 

—of bailee for hire, does not 
attach in favor of employé for 


wages, 928. 
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LINCOLN AND DOUGLAS, corre- 
spondence of Thomas Dent, 633. 

—— the great Freeport debate. Article 
by Seymour D. THompson, 161. 

LITERATURE AND LAW. Paper by 
A. E. WILKINSON, 204. 

LOCKOUTS, lawful, 475. 

LOTTERIES, what constitute, 922. 

LYNCH LAW, its causes- and reme- 
dies, 915. 

LYNCHERS and Tackeys, 292. 

—of negroes, power of Federal 
courts to punish, 120. 

LYNCHINGS, fewer in 1904, 104. 

—— of negroes, jurisdiction of Fed- 
eral courts to deal with, 147. 

—— reaping the whirlwind, 104. 

—— what can be done to stop, 101. 

LYNCHING PROBLEM, the, 98. 

MAIL CONTRACT, liability of gov- 
ernment for terminating, 304. 

MAINTENANCE and champerty, 932. 

MARINE DISASTER, burden of proof 
of in cases of. Article by FRED- 
ERICK CUNNINGHAM, 178. 

MARRIAGE, annulment of, for fraud- 
ulent representations, 471. 

—— held good by estoppel, 472. 

—— promise me, Angelina, that you 
will never wed anyone but me, 591. 

— promise of, between persons 
knowing of legal disqualification, 
461. 

—— protection of women marrying 
foreigners, 764. 

MASSIE, EUGENE C., sketch, 888. 

MASTER AND SERVANT, assump- 
of risk, 311. 

—— assumption of risk by latter, 147. 

negligence of fellow-servants, 
786. 

MAXEY, EDWIN, sketch, 888. 

MAXWELL, LAWRENCE, 
sketch, 888. 

MECHANICS LIEN allowed upon a 
substantial performance of contract, 
782. 

—— for what given, 459. 

— foreclosure decree void as to 


Jr., 
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MECHANICS LIEN — Continued. 

“parties having any right or title in 
the land not made parties, 460. 

MEN, some have more sense than 
others, 591. 

MEXICO, comparative study of con- 
stitution of with that of the United 
States. Paper by Wititiam H. 
BuRGEs, 711. 

—— new patent law of. Article by Ep- 
WIN Maxey, 32. 

MINING COMPANIES, right of, to 
cut timber on public lands for 
roasting ores, 304. 

MOB LAW, Governor Vardaman of 
Mississippi on, 282. 

MONOPOLY of dealers in fresh meats, 
restrained, 314. 

MONROE DOCTRINE, The. 
by ALFRED SPRING, 495. 
—— London Times on, 115. 
MORTGAGE assignee is protected 
against an unrecorded partial release 
made by the mortgagee or a prior 

assignee, 470. 

—— belonging to a partnership, how 
assigned, 789. 

—— equitable, 133, 464. 

—— executed pursuant to prior agree- 
ment, 477. 

——, foreclosure of, may be enjoined 
by mortgagor’s assignee in bank- 
ruptcy, 929. 

—— heldasa pledge,foreclosure of,613. 

—— of mill whether embracing after- 
acquired material, 926. ' 

—— other charge upon property be- 
comes functus officio, after payment, 
299. 

— securing a note also secures a 
note for unpaid interest on the 
mortgage note, 632. 

— when conveyance of the mort- 
gaged property to the mortgagee is 
satisfaction, 465. 

—— and mechanic’s lien, priority be- 
tween, 624. 

MORTGAGEE, purchasing a tax title, 

613. 


Article 


968 39 AMERICAN 


MORTGAGEES and purchasers at 
foreclosure sale subrogated to tax 
liens paid by them, 937. 

MORTGAGES, merger of, in the fee, 
630. 

—— two, left for record at the same 
moment, 790. 

MOTOR CAR NUISANCE, 913. 

MOTOR DRIVING, fast, English view 
of diplomatic agents is, 116. 

MUNICIPAL WATER POWER CO., 
right of way, 134. 

MURDER, co-operation in, 605. 

—— trial of Tucker for, in Massachu- 
setts, 430. 

NATIONAL BANKS, attachment can- 
notissue against from State court 
before judgment, 935. 

NATURAL LAW, what is? —Corre- 
spondence, 791. 

NEGLIGENCE as to explosives, im. 
puted negligence of parent, 785. 

— of fellow-servants, 786. 

—— on street railway, 126. 

NEGOTIABLE INSTRUMENT, check 
post-dated, is, 960. 

NEUTRALITY, burden of proof of, 113. 

NEWSPAPERS, trial and verdict by, 
430. 

— trial by, for murder, 430. 

NOISE, nuisance by, 129. 

NUISANCE by noise, 129. 

—— henhouse in a residential neigh, 
borhood is not, 476. 

OPINIONS, dissenting. Paper by V. 
H. ROBERTS, 23. 

OPPORTUNITY in the law. Address 
by Louris D. BRANDEIs, 555. 

ORATORY, British, seems to have no 
distaste for mixed figures of speech, 
763. 

OYSTER, whose is the pearl found 
in, 443. 

PANAMA, recognition of. Article by 
ALFRED SPRING, 853. 

PARDONS and light sentences. 
Article by FREDERICK BavsMAN, 
727. 

PAROL AGREEMENT to establish a 
boundary, 308. 


LAW REVIEW. 


PASS-BOOKS of bankers and cus- 
tomers, 935. 

PATENT LAW, new, of Mexico. 
Article by EpwIn Maxey, 82, 

PEARL, whose is the, found in the 
oyster, 443, 

PERJURY, enormous amount of, 263, 

PERSONAL and confidential, 762. 

PHARMACOLOGIC QUESTIONS, 
proper scope of scientific (so-called 
expert) testimony in trials involy- 
ing. Address by 
187. 

PHILIPPINE ISLANDS, land title 
registration in, 280. 

PHYSICIAN testifying as to facts 
learned while attending patient, 
statute prohibiting, 133. 

PICKETING by strikers, 920. 

PIGEONS, live, shooting, 608. 

PLEDGE of mortgage to be enforced 
before suit on debt, 631. 

— of note — duty of pledgee, 310. 

—— of warehouse receipt by deliv- 
ery, 937. 

PLUNKET, LORD CHANCELLOR of 
Ireland, throwing up the seals, 598, 

POLICE POWER of State as to hours 
of Jabor, 450, 

PORTRAITS, 

Emery, Lucilius A., 481. 
Finkelnburg, G. A., 322. 
Hemenway, Alfred, 641. 

Smith, George H., 161. 
Tucker, Henry St. George, 801. 

POWER OF SALE in trust deed not 
revoked by grantor’s death, 615, 

PRESCRIPTION, way by, 784. 

PRESUMPTION of extinct, 137. 

PRINCIPAL AND AGENT, agent 
pledging principal’s property, 612. 

PRIVACY, right of, and its relation 
to the law of libel. Article by 
ELBRIDGE L. ADAMS, 37. 

PROBATE COURT, decree of, within 
its jurisdiction, is not subject to 
collateral attack, 298. 

PROCEDURE, reform in, 264. 

PROMISSORY NOTE, consideration, 
787. 
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RAILROAD, injury to passenger from 
fall of car window, 309. 

— street, litigation of Chicago, 
Article by BLACKBURN ESTERLINE, 
244, 

RAILWAY RATES, regulation of by 
Congress impracticable. Article by 
BLACKBURN ESTERLINE, 517. 

— Federal regulation of, 870. 

REAL PROPERTY, old law of, as 
modified in this country. Article 
by GEorGE H. SmirTH, 1. 

RECEIVERS, compensation for serv- 
ices, 932. 

— Federal, act of Congress per- 


mitting suits against. Article by 
W. A. CoutTTs, 59. 
RELIGIOUS SOCIETY, unincor- 


porated grant to, 933. 

RELIGIOUS SUBJECTS, Webster, 
Benjamin, Maury and Dr. Wise 
on, 758. 

RESTRICTION, against erection of 
tenement house does not apply to 
modern apartment house, 467. 

—— equitable, binding on subsequent 
purchasers of notice, 753. 

—— equitable duration, 310. 

—— of land, construed in favor of free 
use, 467, 

—— of land not favored, 467, 

— securing open spaces in favor of 
adjoining land, 779. 

—— that only one buiiding shall be 
erected upon premises, 927. 

RULE IN SHELLEY’S CASE declared 
to be in force in Texas, 611. 

— upheld in Iowa, 453. 

RUSSELL, LORD, of Killowen, mem- 
orial to, 278. 

RUSSO-JAPANESE WAR and inter- 
national law. Article by EDWIN 
Maxey, 342. 

— and International Law.— Corre- 
spondence, 7938. 

SALE of standing timber, 473. 

SALE OF STOCK, bequest of the 
proceeds of, nota bequest of the 
stock itself, 627. 
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SAVINGS BANKS, degree of care to 
be observed in paying drafts, 306. 
SAVINGS BANK BOOK — officers of 
the bank not the final arbiter of its 

loss or destruction, 132. 

SELDEN, JOHN, life of, 903, 

SELF-DEFENSE instead of retreat- 
ing before slaying adversary, 146. 

SENTENCES, light, and pardons. 
Article by FREDERICK BAUSMAN, 
727. 

SHADE TREES in street, easement 
of abutting owner in, 616. 

SMITH, GEORGE H., portrait of, 161. 

SOCIALISTS, plot of, to undermine 
society and get control of govern- 
ment, 119. 

SOVEREIGNTY and the modern 
State. Article by Nosie C. But- 
LER, 380. 

SPEAKERS OF HOUSE OF REPRE- 
SENTATIVES, 290. 

SPRING, ALFRED, Judge, sketch, 
888. 

STATE, modern, and sovereignty. 
Article by Nosie C. BuTier, 380. 

STATE COURTS, injunctions from, 
against court receivers. Article by 
W. A. Coutts, 59. 

STORIES at the banquet of Illinois 
State Bar Association, 1904, 254. 
— told by W1Li1aM M. Evarts, 117. 
STREET CAR, passenger on, when 
obligation of carrier begins, 141. 
STREET RAILWAY companies, 
statute requiring them to carry 
pupils of the public schools to and 

from school at half price, 457. 

— litigation of, Chicago. Article 
by BLACKBURN ESTERLINE, 244. 

—— negligence on, 126. 

STRIKE, of teamsters’ 
Chicago, 597. 

STRIKERS, picketing by, 920. 

SUPREME COURT, abstemious, 443. 

— of the United States, dissenting 
habit of, 422. 

— finding of fact in State courts 
conclusive on, 463. 
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—— May is opinion month of, 438. 

—— methods of, in deciding cases, 95. 

SWEARING, hard and soft, in Ireland, 
759. 

SWITZERLAND, abolition of capital 
punishment. Article by MayNaRD 
SHIPLEY, 734. 

TACKEYS and Lynchers, 292. 

TAYLOR, HANNIS, associate editor 
of AMERICAN Law Review, begin- 
ning year 1906, 887. 

TESTIMONY, reliability of, 108. 

THUCYDIDES, pulling wires for, 120, 

TICHBORNE TRIAL, conclusion of 
the address of John Duke Coleridge, 
Attorney-General, in the civil case, 
594, 

TIMBER, standing, parol sale of, 
only a license to enter, 631. 

TITLE REGISTRATION, Torrens 
system. Address by EuGENE C. 
Massie, 871. 

—or Torrens Act, procedure, 933. 

TORRENS SYSTEM, title registra- 
tion. Address by EuGENE C. Mas- 
SIE, 871. 

TRIAL OF SPARROW for killing 
Cock Robin, 767. 

TRUST DEED, power coupled with 
an interest irrevocable, 629. 

—— power of sale in, not revoked by 
grantor’s death,615. 

TRUST PROPERTY, when trustee can 
purchase, 783. 

TRUSTS contrary to the policy of the 
law, 112. 

—— trustee must not make profit out 
of, 893. 

TRUSTEE in bankruptcy, property in 
the hands of, not exempt from the 
State and municipal taxes, 302. 

—— must not make profit out of his 
trust, 893. 

TUCKER, HENRY ST. GEORGE, 
portrait, 801. 

—— sketch, 887. 

VENDOR’S LIEN, for 
money, 462. 

VIRGINIA, unpunished lawlessness 
in, 440. 


purchase 
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WARREN, SAMUEL, author of ten 
thousand a year, 760. 

WATER COMPANY, liability of, for 
destruction of property through lack 
of water, 474. 

WAY by prescription, 784. 

—— of necessity to draw wood from 
an inner lot, 474. 

—— right of way may be appurtenant 
to land separated from dominant 
tenement, 924. 

WEBSTER, BENJAMIN, MAURY 
AND DR. WISE, on religious sub- 
jects, 758. 

WEBSTER, DANIEL, as a lawgiver, 
596. 

WIFE committing crime in presence 
of husband, 130. 

WILL, construction of, house and 
land appurtenant, 303. 

—— devise or legacy to one for life 
and then to his children who may 
attain the age of twenty-five years, 
762. 

—— home made, 443. 

—— letter not attached to will or re- 
ferred to init, is not a part of it, 
468. 

—— my old woman to have all so long 
as she is my widow, 762. 

—— testamentary capacity — burden 
of proof and sufficiency of evidence, 
146. 

WITCHCRAFT and heresy, 765. 

WOMEN marrying foreigners, protec- 
tion of, 764. 

—— not fitted to administer justice, 
446. 

WORD “ gentleman,” 268. 

WORDS “esquire” and “ gentle- 
man,’’ 448, 

WRIT OF ASSISTANCE to purchaser 
at foreclosure sale in possession, 
610. 

WRIT OF ENTRY, no equitable de- 
fense under plea of Nul disseisin, 
133. 
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